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DISTRICT OF COLUMBIA 
HOUSE VOTING RIGHTS ACT OF 2007 


WEDNESDAY, MARCH 14, 2007 

House of Representatives, 

Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to notice, at 10:15 a.m. in Room 
2141, Rayburn House Office Building, the Honorable John Conyers, 
Jr. (Chairman of the Committee) presiding. 

Present: Representatives Conyers, Berman, Nadler, Scott, Jack- 
son Lee, Cohen, Johnson, Gutierrez, Ellison, Smith, Sensen- 
brenner. Coble, Gallegly, Goodlatte, Chabot, Lungren, Cannon, Kel- 
ler, Issa, Pence, Forbes, King, Feeney, Franks, Gohmert and Jor- 
dan. 

Staff Present: Perry Apelbaum, Chief Counsel and Staff Director; 
Kanya Bennett, Counsel; Joseph Gibson, Chief Minority Counsel; 
and Paul Taylor, Minority Counsel. 

[The bill, H.R. 1433, follows:] 


I 

IIOth congress 

1st Session H. R. 1433 

To provide for the treatment of the District of Columbia as a Congressional district 
for purposes of representation in the House of Representatives, and for other pur- 
poses. 


IN THE HOUSE OF REPRESENTATIVES 
March 9, 2007 

Ms. Norton (for herself, Mr. Tom Davis of Virginia, Mr. Conyers, Mr. Platts, Mr. 
Waxman, Mr. Shays, Mr. Hoyer, Mr. IssA, Mr. Nadler, Mr. Porter, and Mr. 
Matheson) introduced the following bill; which was referred to the Committee on 
the Judiciary, and in addition to the Committee on Oversight and Government 
Reform, for a period to be subsequently determined by the Speaker, in each case 
for consideration of such provisions as fall within the jurisdiction of the committee 
concerned 


A BILL 

To provide for the treatment of the District of Columbia as a Congressional district 
for purposes of representation in the House of Representatives, and for other pur- 
poses. 


( 1 ) 
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Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 

SECTION 1. SHORT TITLE. 

This Act may be cited as the “District of Columbia House Voting Rights Act of 
2007”. 

SEC. 2. FINDINGS. 

Congress finds as follows: 

(1) Over half a million people living in the District of Columbia, the capital 
of our democratic Nation, lack direct voting representation in the United States 
Senate and House of Representatives. 

(2) District of Columbia residents have fought and died to defend our de- 
mocracy in every war since the War of Independence. 

(3) District of Columbia residents pay billions of dollars in Federal taxes 
each year. 

(4) Our Nation is founded on the principles of “one person, one vote” and 
“government by the consent of the governed”. 

SEC. 3. TREATMENT OF DISTRICT OF COLUMBIA AS CONGRESSIONAL DISTRICT. 

(a) In General. — Notwithstanding any other provision of law, the District of 
Columbia shall be considered a Congressional district for purposes of representation 
in the House of Representatives. 

(b) Conforming Amendments Relating to Apportionment of Members of 
House of Representatives. — 

(1) Inclusion of single district of Columbia member in reapportion- 
ment OF members among states. — Section 22 of the Act entitled “An Act to 
provide for the fifteenth and subsequent decennial censuses and to provide for 
apportionment of Representatives in Congress”, approved June 28, 1929 (2 
U.S.C. 2a), is amended by adding at the end the following new subsection: 

“(d) This section shall apply with respect to the District of Columbia in the 
same manner as this section applies to a State, except that the District of Columbia 
may not receive more than one Member under any reapportionment of Members.”. 

(2) Clarification of determination of number of presidential elec- 
tors ON BASIS OF 23RD AMENDMENT. — Section 3 of title 3, United States Code, 
is amended by striking “come into office;” and inserting the following: “come 
into office (subject to the twenty-third article of amendment to the Constitution 
of the United States in the case of the District of Columbia);”. 

(c) Conforming Amendments Regarding Appointments to Service Acad- 
emies. — 

(1) United states military academy. — Section 4342 of title 10, United 
States Code, is amended — 

(A) in subsection (a), by striking paragraph (5); and 

(B) in subsection (f), by striking “the District of Columbia,”. 

(2) United states naval academy. — Such title is amended — 

(A) in section 6954(a), by striking paragraph (5); and 

(B) in section 6958(b), by striking “the District of Columbia,”. 

(3) United states air force academy. — Section 9342 of title 10, United 
States Code, is amended — 

(A) in subsection (a), by striking paragraph (5); and 

(B) in subsection (f), by striking “the District of Columbia,”. 

(4) Effective date. — This subsection and the amendments made by this 
subsection shall take effect on the date on which a Representative from the Dis- 
trict of Columbia takes office for the One Hundred Tenth Congress. 

sec. 4. INCREASE IN MEMBERSHIP OF HOUSE OF REPRESENTATIVES. 

(a) Permanent Increase in Number of Members. — Effective with respect to 
the One Hundred Tenth Congress and each succeeding Congress, the House of Rep- 
resentatives shall be composed of 437 Members, including any Members rep- 
resenting the District of Columbia pursuant to section 3(a). 

(b) Reapportionment of Members Resulting From Increase. — 

(1) In general. — Section 22(a) of the Act entitled “An Act to provide for the 
fifteenth and subsequent decennial censuses and to provide for apportionment 
of Representatives in Congress”, approved June 28, 1929 (2 U.S.C. 2a(a)), is 
amended by striking “the then existing number of Representatives” and insert- 
ing “the number of Representatives established with respect to the One Hun- 
dred Tenth Congress”. 
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(2) Effective date. — The amendment made by paragraph (1) shall apply 
with respect to the regular decennial census conducted for 2010 and each subse- 
quent regular decennial census. 

(c) Special Rules for Period Prior to 2012 Reapportionment. — 

(1) Transmittal of revised statement of apportionment by presi- 
dent. — Not later than 30 days after the date of the enactment of this Act, the 
President shall transmit to Congress a revised version of the most recent state- 
ment of apportionment submitted under section 22(a) of the Act entitled “An 
Act to provide for the fifteenth and subsequent decennial censuses and to pro- 
vide for apportionment of Representatives in Congress”, approved June 28, 1929 
(2 U.S.C. 2a(a)), to take into account this Act and the amendments made by this 
Act. 

(2) Report by clerk. — Not later than 15 calendar days after receiving the 
revised version of the statement of apportionment under paragraph (1), the 
Clerk of the House of Representatives, in accordance with section 22(b) of such 
Act (2 U.S.C. 2a(b)), shall send to the executive of each State a certificate of 
the number of Representatives to which such State is entitled under section 22 
of such Act, and shall submit a report to the Speaker of the House of Represent- 
atives identifying the State (other than the District of Columbia) which is enti- 
tled to one additional Representative pursuant to this section. 

(3) Requirements for election of additional member. — During the One 
Hundred Tenth Congress, the One Hundred Eleventh Congress, and the One 
Hundred Twelfth Congress — 

(A) notwithstanding the Act entitled “An Act for the relief of Doctor Ri- 
cardo Vallejo Samala and to provide for congressional redistricting”, ap- 
proved December 14, 1967 (2 U.S.C. 2c), the additional Representative to 
which the State identified by the Clerk of the House of Representatives in 
the report submitted under paragraph (2) is entitled shall be elected from 
the State at large; and 

(B) the other Representatives to which such State is entitled shall be 
elected on the basis of the Congressional districts in effect in the State for 
the One Hundred Ninth Congress. 

(d) Seating of New Members. — The first Representative from the District of 
Columbia and the first additional Representative to which the State identified by 
the Clerk of the House of Representatives in the report submitted under subsection 
(c) is entitled shall each be sworn in and seated as Members of the House of Rep- 
resentatives on the same date. 

SEC. 5. REPEAL OF OFFICE OF DISTRICT OF COLUMBIA DELEGATE. 

(a) Repeal of Office. — 

(1) In general. — Sections 202 and 204 of the District of Columbia Delegate 
Act (Public Law 91-405; sections 1^01 and 1-402, D.C. Official Code) are re- 
pealed, and the provisions of law amended or repealed by such sections are re- 
stored or revived as if such sections had not been enacted. 

(2) Effective date. — The amendments made by this subsection shall take 
effect on the date on which a Representative from the District of Columbia 
takes office for the One Hundred Tenth Congress. 

(b) Conforming Amendments to District of Columbia Elections Code of 
1955. — The District of Columbia Elections Code of 1955 is amended as follows: 

(1) In section 1 (sec. 1-1001.01, D.C. Official Code), by striking “the Dele- 
gate to the House of Representatives,” and inserting “the Representative in the 
Congress,”. 

(2) In section 2 (sec. 1-1001.02, D.C. Official Code) — 

(A) by striking paragraph (6); and 

(B) in paragraph (13), by striking “the Delegate to Congress for the Dis- 
trict of Columbia,” and inserting “the Representative in the Congress,”. 

(3) In section 8 (sec. 1-1001.08, D.C. Official Code) — 

(A) in the heading, by striking “Delegate” and inserting “Representa- 
tive”; and 

(B) by striking “Delegate,” each place it appears in subsections 
(h)(1)(A), (i)(l), and (j)(l) and inserting “Representative in the Congress,”. 

(4) In section 10 (sec. 1-1001.10, D.C. Official Code) — 

(A) in subsection (a)(3)(A) — 

(i) by striking “or section 206(d) of the District of Columbia Dele- 
gate Act”, and 

(ii) by striking “the office of Delegate to the House of Representa- 
tives” and inserting “the office of Representative in the Congress”; 
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(B) in subsection (d)(1), by striking “Delegate,” each place it appears; 

and 

(C) in subsection (d)(2) — 

(i) by striking “(A) In the event” and all that follows through “term 
of office,” and inserting “In the event that a vacancy occurs in the office 
of Representative in the Congress before May 1 of the last year of the 
Representative’s term of office,” and 

(ii) by striking subparagraph (B). 

(5) In section 11(a)(2) (sec. 1-1001. 11(a)(2), D.C. Official Code), by striking 
“Delegate to the House of Representatives,” and inserting “Representative in 
th© Cori§T©ss ” 

(6) In section 15(b) (sec. 1-1001. 15(b), D.C. Official Code), by striking “Dele- 
gate,” and inserting “Representative in the Congress,”. 

(7) In section 17(a) (sec. 1-1001. 17(a), D.C. Official Code), by striking “the 
Delegate to the Congress from the District of Columbia” and inserting “the Rep- 
resentative in the Congress”. 

SEC. 6. REPEAL OF OFFICE OF STATEHOOD REPRESENTATIVE. 

(a) In General. — Section 4 of the District of Columbia Statehood Constitutional 
Convention Initiative of 1979 (sec. 1-123, D.C. Official Code) is amended as follows: 

(1) By striking “offices of Senator and Representative” each place it appears 
in subsection (d) and inserting “office of Senator”. 

(2) In subsection (d)(2) — 

(A) by striking “a Representative or”; 

(B) by striking “the Representative or”; and 

(C) by striking “Representative shall be elected for a 2-year term and 
each”. 

(3) In subsection (d)(3)(A), by striking “and 1 United States Representa- 
tive”. 

(4) By striking “Representative or” each place it appears in subsections (e), 
(f), (g), and (h). 

(5) By striking “Representative’s or” each place it appears in subsections (g) 
and (h). 

(b) Conforming Amendments. — 

(1) Statehood commission. — Section 6 of such Initiative (sec. 1-126, D.C. 
Official Code) is amended — 

(A) in subsection (a) — 

(i) by striking “27 voting members” and inserting “26 voting mem- 
bers”; 

(ii) by adding “and” at the end of paragraph (5); and 

(iii) by striking paragraph (6) and redesignating paragraph (7) as 
paragraph (6); and 

(B) in subsection (a-l)(l), by striking subparagraph (H). 

(2) Authorization of appropriations. — Section 8 of such Initiative (sec. 
1-127, D.C. Official Code) is amended by striking “and House”. 

(3) Application of honoraria limitations. — Section 4 of D.C. Law 8-135 
(sec. 1-131, D.C. Official Code) is amended by striking “or Representative” each 
place it appears. 

(4) Application of campaign finance laws. — Section 3 of the Statehood 
Convention Procedural Amendments Act of 1982 (sec. 1-135, D.C. Official Code) 
is amended by striking “and United States Representative”. 

(5) District of Columbia elections code of 1965. — The District of Colum- 
bia Elections Code of 1955 is amended — 

(A) in section 2(13) (sec. 1-1001.02(13), D.C. Official Code), by striking 
“United States Senator and Representative,” and inserting “United States 
Senator,”; and 

(B) in section 10(d) (sec. 1-1001. 10(d)(3), D.C. Official Code), by strik- 
ing “United States Representative or”. 

(c) Effective Date. — The amendments made by this section shall take effect 
on the date on which a Representative from the District of Columbia takes office 
for the One Hundred Tenth Congress. 

SEC. 7. NONSEVERABILITY OF PROVISIONS. 

If any provision of this Act, or any amendment made by this Act, is declared 
or held invalid or unenforceable, the remaining provisions of this Act and any 
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amendment made by this Act shall be treated and deemed invalid and shall have 
no force or effect of law. 


o 


Mr. Conyers. The hearing will come to order. 

Good morning, ladies and gentlemen, Members of the Judiciary, 
our honored witnesses, and friends all assembled. This is a great 
day. We are the only democracy in the world where citizens living 
in the capital city are denied representation in their legislature, 
and we are here to see if that can be changed. 

It was some 45 years ago that residents of the District finally got 
home rule. I was a Member of this Committee in 1967 when Chair- 
man Emanuel Celler introduced and reported legislation that 
would give the District a vote. 

I was here in 1978 when this Committee and this Congress 
passed a constitutional amendment to give the District voting rep- 
resentation. 

Last Congress, the 109th, we got even closer to passing legisla- 
tion, and I thank publicly many Members of this Committee, in- 
cluding the past Chairmen, for their efforts. 

We had bipartisan legislation that has now passed out of the 
Government Reform Committee, a big first step, and now we are 
about to take in the Committee of the Judiciary a very large second 
step. 

Now the thing we need to examine is the fact that D.C., the Dis- 
trict of Columbia and its citizens are treated as a State in so many 
instances; and it is on the military side, as a Korean veteran, that 
I remind all of us here that we have D.C. residents serving in Iraq 
right at this moment. Some have already given their lives in this 
cause. 

They have been in American wars since the first Revolutionary 
War, and it seems as if this might be a reason for them deserving 
a vote. In World War I, they were there. In the Vietnam War, they 
were there. In World War II, they were there. In the Korean War, 
they were there. 

So with 44,000 veterans or more here in the District of Columbia, 
many who are loyal patriots, billions of dollars being spent in 
taxes, we are here today to receive testimony concerning the con- 
stitutionality of the legislation before us. 

In one sense, the overriding question is, can we in the Congress 
make this a voting State or have the rights of a voting State at all? 
Can we do this? Can we do what has not been prevented from 
being done in any capital in the world? And the other question is, 
does one man, one vote somehow prevent Utah from making the 
adjustments that are required in this matter? 

Now, controlling all of this is article I, section 8, the District 
clause, which provides Congress with the authority to give the Dis- 
trict a vote. The Supreme Court has ruled in this matter. The Dis- 
trict is national in the highest sense. The D.C. Circuit Court has 
ruled. The Court of Appeals in the District has made its under- 
standing of the constitutional questions clear, and there are many 
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other contexts where Congress has used the District clause to give 
District rights and privileges reserved for the States. 

For diversity jurisdiction, 11th amendment immunity, collection 
of State taxes, all of these have been upheld; and so it seems not 
only the balance of commonsense but fairness that we can also 
grant our citizens here the right to elect a voting representative. 
Half a million members of this District of Columbia have strong, 
equitable claims; and we want to hear them. 

We have got a very good Committee. We have got a very good 
panel of witnesses. I want to thank you all so very much, and I 
would now like to turn the time over to the Ranking Member of 
the Judiciary Committee from Texas, Mr. Lamar Smith. 

Mr. Smith. Thank you, Mr. Chairman. 

Mr. Chairman, in my opening statement at the organizational 
meeting of the Judiciary Committee in January, I commented that 
what makes this Committee extraordinary to me is that it serves 
as the guardian of the Constitution. So I am troubled by the legis- 
lation we are having a hearing on today, because I believe it ex- 
ceeds constitutional bounds. Let me summarize some of the con- 
stitutional problems legal scholars have with this bill. 

Supporters of the bill claim Congress has the authority to enact 
this bill under the so-called District clause in article I, section 8, 
which states, quote, the Congress shall have power to exercise ex- 
clusive legislation in all cases whatsoever, over such District as 
may, by cession of particular States, and the acceptance of Con- 
gress, become the seat of the government of the United States. End 
quote. 

However, that very clause would seem to constitutionally doom 
this legislation, as it clearly implies that D.C. is not a State; and 
article I, section 2, clearly states that, quote, the House of Rep- 
resentatives shall be composed of Members chosen every second 
year by the people of the several States. 

Since D.C. is not a State, it cannot have a voting Member in the 
House. That is not even a tough law school exam question. 

In 2000, a Federal District Court in D.C. stated, quote, we con- 
clude from the analysis of the text that the Constitution does not 
contemplate that the District may serve as a State for purposes of 
the apportionment of congressional representatives, end quote. 

Supporters of the bill point for precedent to a case decided by the 
Supreme Court in 1949 that upheld a Federal law extending the 
diversity jurisdiction of the Federal courts to hear cases in which 
D.C. residents were parties. 

But as the Congressional Research Service stated in a recent re- 
port, the plurality opinion in that case took pains to note the lim- 
ited impact of their holding. The plurality specifically limited the 
scope of its decision to cases which did not involve an extension of 
any fundamental right, end quote. Such, of course, as the right to 
vote for a Member of Congress. 

If that 1949 Supreme Court case does what proponents of the bill 
says it does, then there was no need for Congress in 1978 to con- 
sider a constitutional amendment on the subject. That amendment 
failed to get the approval of three-quarters of the States over a 7- 
year period. In fact, only 16 of the 38 States required for its ratifi- 
cation supported the amendment. 
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What is being attempted by the legislation discussed today is 
something long recognized as requiring a constitutional amend- 
ment that the vast majority of States have already failed to ap- 
prove. Even conceding for purposes of argument the proponents’ in- 
terpretation of the vast breadth of the I)istrict clause, the bill un- 
fairly subjects many citizens to unequal treatment. H.R. 1433 
grants Utah an additional representative that will run at large or 
statewide, rather than in the individual district provided for in the 
redistricting plan the Utah legislature went to great effort to pass 
last year. 

The at-large provision creates a situation this country has not 
seen since the development of the Supreme Court’s line of cases af- 
firming the principle of, quote, one man, one vote. Under this provi- 
sion, voters in Utah would be able to vote for two representatives, 
their own district representative and their at-large representative, 
whereas voters in every other State would only be able to vote for 
their one district representative. The result would be that Utah 
voters would have disproportionately more voting power compared 
to the voters of every other State. 

Mr. Chairman, with these and other very serious constitutional 
concerns in mind, I look forward to hearing from our witnesses 
today. And, Mr. Chairman, let me also say to our witnesses that, 
unfortunately, I am going to need to leave in a few minutes to go 
to the House floor to speak, but I hope to be back after a short pe- 
riod of time. 

With that, Mr. Chairman, I will yield back my time. 

Mr. Conyers. Thank you. 

We will include, without objection, the opening statements of any 
of our other colleagues. 

Our first witness is Viet Dinh, a professor now at Georgetown 
University but formerly the U.S. Assistant Attorney General for 
Legal Policy at the Department of Justice. He is a founder of Ban- 
croft Associates. 

Our next witness is Bruce Spiva, who is a founding partner of 
Spiva and Hartnett, previously a partner at Jenner and Block. He 
is the Chair of the Board of the D.C. Vote, an organization com- 
mitted to securing congressional rights for District residents. 

Next is Jonathan Turley, a professor of law at George Wash- 
ington University, who joined the faculty in 1990 and in 1998 be- 
came the youngest chaired professor in the school’s history. He is 
nationally recognized as a legal commentator and is the second 
most cited law professor in the country. 

The last witness is Rick Bress, a partner at Latham & Watkins. 
Before joining that firm, Mr. Bress was assistant to the Solicitor 
General of the United States. Mr. Bress also served as law clerk 
to Justice Antonin Scalia and to D.C. Circuit Judge Stephen Wil- 
liams. 

We welcome you, gentlemen. Your written statements will be 
made part of the record in their entirety, and you know the drill 
from this point on. 

So we would invite Mr. Dinh to begin his comments. Welcome. 
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TESTIMONY OF VIET D. DINH, PROFESSOR OF LAW AND CO-DI- 
RECTOR ASIAN LAW AND POLICY STUDIES, GEORGETOWN 

UNIVERSITY LAW CENTER 

Mr. Dinh. Thank you very much, Mr. Chairman. Thank you very 
much, Ranking Member Smith. 

This is a difficult issue that this Committee is facing today and 
this House is facing in the future. The arguments against the con- 
stitutionality of the bill that you are considering are significant, 
and they are very characteristically, cogently and concisely summa- 
rized by Mr. Smith. 

The arguments in concert to those — in that summary is pre- 
sented in my written statement; and it is supported, of course, as 
you know, by my colleague, Ken Starr, and also the ABA. I would 
not summarize them here, but I do want to use the opening min- 
utes in order to focus on one period in our Nation’s history that is, 
I think, in my mind the most analogous period to the question that 
is presented to Congress here. 

As you know, Maryland and Virginia ceded land to create the 
District of Columbia; and Congress accepted that land in 1790. 
However, the seat of government needed to be established here, as 
opposed to Philadelphia. So there was a lag of 10 years where there 
was no seat of government in the 10-mile-square District that we 
see today. 

During that 10-year period, the residents formerly of Virginia 
and of Maryland continued to exercise their vote. However, the 
critical point here is that they continued to vote not as the residual 
right of their citizenship of Maryland and Virginia, because case 
law is unanimous on this point that the cession and acceptance of 
Congress had ended the jurisdiction of Maryland and Virginia dur- 
ing that period. Rather, the acceptance of the cession by Congress 
in 1790 provided that the operation of laws of Maryland and Vir- 
ginia would continue pending the transitional period. This was a 
condition upon which Maryland and Virginia ceded their land, and 
this was accepted by Congress in the Act of 1790 accepting the 
land. 

During this period, it is my contention, although it is not specifi- 
cally addressed by the court, I acknowledge, that the right of Dis- 
trict residents to vote and also all the other residual operational 
law of Maryland and Virginia operated not as a matter of State law 
but rather as a matter of Federal law, provided by the Act of 1790. 
Because, as I said before, the cession and acceptance had completed 
the transfer of jurisdiction, formal constitutional jurisdiction, of the 
States pending the creation of the District in 1800, the first Mon- 
day in 1800. It is only when Congress replaced the prevailing law 
of Maryland and Virginia at that time with legislation in 1801 that 
the right to vote was omitted. 

I think this is critical in that it showed that Congress had the 
power to provide District residents the right to vote even though 
such right can be seen as residual or transitional. However, if one 
accepts, as I think one must in the court’s unbroken jurisprudence, 
that the cession and acceptance completed the act of transfer of ju- 
risdiction to the Federal Government and did not persist with the 
State government, then that source of congressional authority to 
provide such similar operation of law and similarly, with the rec- 
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ognition of the right to government notwithstanding, that this no- 
man’s land within that 10-year period was not a State. 

The source of that authority is, of course, as Mr. Smith has 
pointed out, is article I, section 8 the District clause. 

I recognize, of course, that article I, section 2 apportions rep- 
resentatives among the people of several States; and this is a very 
weighty restriction. Just as it is article 3 restricts diversity of juris- 
diction to the citizens of several States; just as the treaty clause 
likewise restricts; such as the tax apportionments clause likewise 
restricts; just as the commerce clause gives Congress only the 
power to regulate commerce amongst the several States. 

Notwithstanding these express reservations to the citizens or the 
States themselves referenced to the States, courts have consistently 
held that the District can be considered a State or the citizen of 
a District can be treated like citizens of a State for the purpose of 
all these other provisions. 

I understand that courts have not addressed this issue. I also un- 
derstand that the D.C. Circuit in Adams v. Clinton has rejected a 
sui generis inherent right of District residents to have a right to 
vote under article I, section 2. But the question before Congress 
today is not whether District residents have an inherent right to 
vote under the Constitution, the question addressing Adams v. 
Clinton, but rather whether Congress has the power to so legislate. 
And I think Chief Justice Marshall’s opinion in Hepburn, the plu- 
rality opinions in Tidewater and also dictum from Adams v. Clinton 
leaves open the question for Congress to so act. 

I do think that, given the weight of authority and given the en- 
tire structure and history of the Constitution, that this Congress 
has ample constitutional authority in article I, section 8, the Dis- 
trict clause and elsewhere, in order to give the District of Columbia 
residents the right to elect a representative and be treated as if 
they were citizens of several States for article I, section 2 purposes. 

Thank you very much. 

Mr. Conyers. Thank you so much. 

[The prepared statement of Mr. Dinh follows:] 
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Prepared Statement of Viet D. Dinh 


As delegates gathered in Philadelphia in the summer of 1787 for the 
Constitutional Convention, among tlie questions tliey faced was whether tlie young 
United States should have an autonomous, independent seat of government. Just four 
years prior, in 1783, a mutiny of disbanded soldiers had gathered and threatened 
Congressional delegates when tliey met in Philadelpliia. Congress called upon the 
govermnent of Pemisylvania for protection; when refused, it was forced to adjourn and 
reconvene in New Jersey.* The incident underscored the view tliat “the federal 
govermnent be mdependent of tlie states, and that no one state be given more than an 
equal share of influence over it...”^ According to Janies Madison, w'ithout a pemianent 
national capital, 

not only the public authority might he insulted and its proceedings be 
inteiTupted, witli impunity; but a dependence of the members of the 
general Govennnent, on the State comprehending the seat of the 
Government for protection in the exercise of their duty might bring on the 
national councils an unputation of awe or influence, equally dishonorable 


‘ KENNETH R. BOWLING, THE CREATION OF WASHINGTON, D.C. 30-34 (1991), cited in Adams r. 
Clinton, 90 F. Supp. 2d 35, 50ii.25 (D.D.C.), affd. 531 U S. 940 (2000). 

^ STEPHEN J. MARKMAN, STATEHOOD FOR THE DISTRICT OF COLUMBIA: IS IT 
CONSTITUTIONAL? IS IT WISE? IS IT NECESSARY? 48 ( 1988 ); see also Adams, 90 F. Supp. 2d at 50 
n.25 (quoting THE FEDERALIST NO, 43) (James Madison) (“The gradual accumulation of public 
improvements at tlie stationary residence of the Govennnent, would be . . . too great a public pledge to be 
left in the hands of a single State”); id. at 76 (Obcrdorfcr, J., dissenting in part) (“What would be the 
consequence il‘ the seal oi' die government of the United Stales, with all the archives ol‘ America, was in the 
power of any one particular stare? Would not tliis be most unsafe and humiliating?” (quoting James Iredell, 
Remarks at the Debate in North Carolina Ratifying Convention (July 30, 1788), in 4 THE DEBATES IN 
THE SEVERAL STATE CONV^ENTIONS ON THE ADOPTION OF THE FEDERAL CONSTITUTION 
AS RECOMMENDED BY THE GENERAL CONVENTION AT PHILADELPHIA IN 1787 219-20 
(Jonatlian Elliot ed., 2c1 ed. 1907), reprinted in 3 THE FOUNDERS' CONSTITUTION 225 (Philip B. 
Kurland & Ralph Lemer eds., 1987))); Lawrence M. Frankel, Coimnent, Nationcd Representation for the 
Dislricl of Columbia: A Isegi.slaUve Solution, 139U. PA. L. REV. 1659, 1684 (1991 ); Peter Raven-Hansen, 
Congressional Representation for the District of Columbia: A Constitutional Analysis, 12 HARV. J. ON 
LEGTS. 167, 171 (1975) (“How could the general goveminentbe guarded from the undue innuence of 
particular stales, or Iforn insults, without such exclusive power? 11 it were at the pleasure ol a particular 
state to control the sessions and deliberations of Congress, would they he secure from insults, or the 
influence of such state?” (quoting James Madison in 3 THE DEBATES IN THE SEVERAL STATE 
CONVENTIONS ON THE ADOPTION OF THE FEDERAL CONSTITUTION AS RECOMMENDED 
BY THE GENERAL CONVENTION AT PHILADELPHIA IN 1787 433 (Jonathan Elliot ed., 2d ed. 
1907)); Raven-Hansen, 12 HARV. J. ON LEGIS. at 170 (Laving the national and a state capital in the same 
place would give “‘a provincial tincture to your national deliberations.”’ (quoting George Mason in JAMES 
MADISON, THE DEBATES IN THE FEDERAL CONVENTION OF 1787 WHICH FRAMED THE 
CONSTITUTION OF THE UNITED STATES OF AMERICA 332 (Gaillard Hund & James B. Scott eds., 
1920)). 


2 
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to the Goveminent aiid dissatisfactory to the other members of the 
confederacy.’ 

The Constitution tlius authorized the creation of an autonomous, permanent 
Distiict to serve as the seat of the federal government. This clause was effectuated in 
1790, when Congress accepted land that Maryland and Virginia ceded to the United 
States to create the national capital.'' Ten years later, on the first Monday of December 
1 800, j urisdiction over the District of Columbia (tlie “District”) w'as vested in the federal 
govenmient.^ Since then. District residents have not had a right to vote for Members of 
Congress. 

The District of Columbia House Voting Rights Act of 2007, H.R. 1433, (the 
“Act”), would grant District residents Congressional representation by providmg tliat the 
Distiict be considered a Congressional distiict in the House of Representatives, beginning 
with the llOtli Congress.'’ To accommodate the new representative from the District, 
membership in the House would be permanently increa.sed by tw'o members.^ One newly 
created seat would go to tlie representative from the District, and the otlier would be 
assigned to the State next eligible for a Congressional district.* 

Congress has ample constitutional autliority to enact the District of Columbia 
House Voting Rights Act of 2007. Tlie Disnict Clause, U.S. Const. Ait. 1, § 8, cl. 17, 
empowers Congress to “exercise exclusive Legislation in all Cases w’hatsoever, over such 
Distinct” and thus grants Congress plenary and exclusive authority to legislate all matters 
concerning the District. This broad legislative authority extends to tlie granting of 


^ THE FEDERALIST NO. 43, at 289 (James Madison) (Jacob E. Cooke ed., 1961). 

■* Act of July 16, 1790, cli. 28, 1 Slat. 130; see also Act of Mar. 3, 179f, ch. 27, 1 Slat. 214. The land given 
by Virginia was subsequently retroceded by act of Congress ( and upon tlie consent of the Conmionwealtli 
of Virginia and the citizens residing in such area) in 1846. See Act of July 9, 1846, ch. 3.5, 9 Slat. 3.5. 

^ See Act of July 16, 1790, ch. 28, §6,1 Stal. 130; see also Hobsoa i'. Tobrmer, 255 F. Supp. 295, 297 
(D.D.C. 1966). 


'’H.R. 1433, noth Cong. § 3(a) (2007). 
' See id., § 4(a). 

* See id., § 4(c). 
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Congressional voting rights for District residents — as illustrated by the text, history and 
structure of tlie Constitution as well as judicial decisions and pronouncements in 
analogous or related contexts. Article 1, section 2, prescribing that the House be 
composed of members chosen “by the People of the .several States,” does not speak to 
Congressional authority under tlie District Clause to afford the District certain rights and 
status appurtenant to states, hideed, die courts have consistently validated legislation 
treating tlie District as a state, even for constitutional purposes. Most notably, the 
Supreme Court affinned Congressional power to grant District residents access to federal 
courts through diversity jurisdiction, notwithstanding that the Constitution grants such 
jurisdiction only “to all Cases . . . between Citizens of different States.”^ Likewise, cases 
like Adamx v. Clinton, 90 F. Supp. 2d 35, 50 n.25 (D.D.C.), qff'd, 531 U.S. 940 (2000), 
holding that District residents do not have a judicially enforceable constitutional right to 
Congressional representation, do not deny (but rather, in some instances, affirm) 
Congressional authority under the District Clause to grant such voting rights. 

I. Congress Has the Authority under the District Clause to Provide the District 

of Columbia w ith Representation in the House of Representatives. 

The District Clause provides Congress with ample authority to give citizens of tlie 
Distiict representation in the House of Representatives. That Clause provides Congress 
widi extraordinary and plenary power to legislate with respect to tlie District. This 
audiority was recognized at die time of the Founding, when (before formal creation of die 
national capital in 1 800) Congress exercised its authority to pennit citizens of the District 
to vote in Maryland and V irginia elections. 

A. The Constitution Grants Congress the Broadest Possible Legislative 
Authority Over the District of Columbia. 

The District of Columbia as the national seat of the federal government is 
explicitly created by Article 1, § 8, clause 17 (die “District Clause”). This provision 
authorizes Congress 


’U.S. CONST, art. Ill, § 2. 
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[tlo exercise exclusive Legislation in all Cases whatsoever, over such 
District (not exceeding ten Miles square) as may, by Cession of particular 
States, and the Acceptance of Congress, become the Seat of the 
Government of the United States... 

Tins clause, wliich has been described as “majestic in its scope,”*” gives Congress 
plenary and exclusive power to legislate for die District." Courts have held that the 
District Clause is “sweeping and inclusive in character”*” and gives Congress 
“extraordinary and plenary power” over die District.'” It allows Congress to legislate 
within the District for “every proper purpose of government.”*"' Congress therefore 
possesses “full and unlimited jurisdiction to provide for die general welfare of citizens 
within the District of Columbia by any and every act of legislation which it may deem 
conducive to diat end,” subject, of course, to the negative prolubitions of the 
Constitution.*^ 

To appreciate the full breadth of Congress’ plenary power under the District 
Clause, one need only recognize that the Clause w'orks an exception to the constitutional 
stmcture of “otu Federalism,”"’ wliich delineates and delimits die legislative power of 
Cotigress and state legislatures. In joining the Union, the states gave up certain of their 
powers. Most exphcitly. Article II, section 10 specifies activities wliich are prohibited to 
the States. None of these prohibitions apply to Congress w'hen it exercises its authority 
under die District Clause. Conversely, Congress is limited to legislative powers 


" CnmmoTi Sense Justice lor the Nation's Capital: An Examination ot Proposals Uj Give D.C. Residents 
Direct Representation Belbre the House Comin. On G(»vemiTieiit Rel'onn, 108lh Cong. 2d Sess. (June 23, 
2004) (statement of the Hon. Kenneth W. Starr). 

" Sims V. Rives. 84 F.2d 871, 877 (D.C. App. 1936). 

" Neild V. District of Columbia, 1 10 F.2d 246, 249 (D.C. App. 1940). 

United Slates r. Cohen, 733 F.2d 128, 140 (D.C. Cir. 1984). 

‘LVriW, 110F.2d at 249. 

Id, at 250; see also Capital Traction Co. v. Hof. 174 U.S. 1, 5 (1899); Turner v. D.C. Bd. of Elections & 
Ethics. 77 F. Supp. 2d 25, 29 (D.D.C. 1999). As discussed infra, tlie teniis of Article 1, § 2 do not conflict 
with tlie authority of Congress in this area. 

“ Younger v. Harris, 401 U.S. 37, 44 (1971). 
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enumerated in the Constitution; such limited enumeration, coupled with the reservation 
under tlie Tenth Amendment, serves to check the power of Congress vis-a-vis the states.*^ 
The District Clause contains no such counterbalaiicmg restraints because its authorization 
of “exclusive Legislation in all Cases w’hatsoever” explicitly recognizes that there is no 
competing state sovereign authority. Thus, when Congress acts pursuant to the District 
Clause, it acts as a legislature of national cliaracter, exercising “complete legislative 
control as contrasted with tlie lunited power of a state legislature, on tlie one hand, and as 
contrasted with the limited sovereignty which Congress exercises within tlie boundaries 
of the states, on the other.”** Tn few', if any, other areas does the Constitution grant any 
broader authority to Congress to legislate. 

B. Evidence at the Founding Confirms that Congress' Extraordinary and 
Plenary Authority under tlie District Clause Extends to Granting 
Congressional Representation to the District. 

There are no indications, textual or otherwise, to suggest that the Framers 
intended that Congressional autliority under the District Clause, extraordinary and 
plenary m all otlier respects, would not extend also to grant District residents 
representation in Congress. The delegates to the Constitutional Convention discussed 
and adopted the Constitution without any recorded debates on voting, representation, or 
other rights of the inhabitants of the yet-to-be-selected seat of government.*** The 
purpose for establishing a federal district was to ensure that the national capital would not 
be subject to the influences of any state."** Denyhig the residents of the District the right 
to vote in elections for the House of Representatives was neither necessary nor intended 
by the Framers to acliieve tliis purpose.^* 

” See United States v. Lopez, 514 U.S. 549, 552 (1995); New York v. United States, 505 U.S. 144, 155-56 
(1992). 

'CVr/W. 110F.2d at 250. 

Adams, 90 F. Supp. 2d at 77 (Oberdorler, J., disseiiliiig in part). 

Fraiikel, supra note 2, at 1668; Raven-Haiisen, supra note 2, at 178. 

Frankel. supra note 2, at 1685; Raven-Hausen, supra note 2. at 178. Nor is there any evidence that the 
Framers explicitly intended Congress to liave no power to remedy tlie situation. Frankel, supra note 2. at 
1685. 
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Indeed, so long as the exact location of the seat of government was undecided, 
representation for the Districf s residents seemed unimportant.’’ It was assumed that tlie 
states donating the land for tlie District would make appropriate provisions in their acts of 
cession for the rights of the residents of the ceded land.*’’ As a delegate to the North 
Carolina ratification debate noted. 

Wherever they may have tins district, they must possess it from the authority of 
the state widiin wliich it lies; and diat state may stipulate tlie conditions of the 
cession. Will not such state take care of the liberties of its own people?’’* 

James Madison also felt tliat “tliere must be a cession, by particular states, of the 
district to Congress, and that the states may settle the temis of the cession. Tlie states may 
make what stipulation tliey please m it, and, if they apprehend any danger, they may 
refuse it altogedier.”’** The tenns of the cession and acceptance illustrate that, in effect. 
Congress exercised its authority under the District Clause to grant District residents 
voting rights coterminous with those of the ceding states when it accepted the land in 
1790. Maryland ceded land to the United States in 1788.“’ Virginia did so in 1789.^’ 
The cessions of land by Maryland and Virginia were accepted by Act of Congress in 
1790 28 established the first Monday in December 1800 as tlie official date 


Raven-Haiisen, supra note 2. at 172. 

Id. 

“ 4 THE DEBATES IN THE SEV'ERAL STATE CONVTENTIONS ON THE ADOPTION OE THE 
CONSTITUTION AS RECOMMENDED BY THE GENERAL CONVENTION AT PHILADELPHIA IN 
1787 219-20 (Jonathan ElUot ed., 1888). 

“ 3 THE DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE 
CONSTITUTION AS RECOMMENDED BY THE GENERAL CONVENTION AT PHILADELPHIA IN 
1787 433 (JonaLhan EllioL ed., 2d ed. 1907) {cifedin District of Columbia ic John R. Thompson Co., 346 
U.S. 100, 109-10(1953)). 

An Act to Cede to Congress a District of Ten Miles Square in This State for the Seat of the Government 
of the United States, 1788 Md. Acts ch. 46. reprinted in 1 D.C. Code Ann. 34 (2001 ) (hereinafter 
“Maryland Cession”). 

An Act for tlie Cession of Ten Miles Square, or any Lesser Quantity of Territory Widiin This State, to die 
United States, in Congress Assembled, for the Permanent Seal of the General Government, 1 3 Va. Stat. at 
Large, ch. 32, reprinted in 1 D.C. Code Ann. 33 (2001) (hereinalter “Virginia Cession”). 

Act of July 16, 1790, Ch. 28, 1 Stat. 130. 
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of federal assumption of control over the District. Because of the lag between the time 
of cession by Maryland and Virginia and the actual creation of the District by tlie federal 
govenunent, assertion of exclusive federal jurisdiction over the area was postponed for a 
decade.^” During that time, District residents voted in Congressional elections in their 
respective ceding state.”* 

In 1800, when the United States formally assumed full control of the District, 
Congress by omission withdrew' the grant of voting rights to District residents. The 
legislatures of botli Maryland and Virginia provided that their respective law's w'ould 
continue in force in the territories they had ceded until Congress both accepted the 
cessions and provided for the government of the District.”’ Congress, in turn, explicitly 
acknowledged by act tliat the “operation of the laws” of Maryland and Virginia would 
continue until the acceptance of the Disnict by the federal government and the time when 
Congress would “otherwise by law provide.”'” The laws of Maryland and Virginia tlius 
remained in force for the next decade and Distinct residents continued to be represented 
by and vote for Maryland and Virginia congressmen during diis period.^"* 

The critical point here is that during the relevant period of 1790-1800, District 
residents were able to vote in Congressional elections in Maryland and Virginia not 
because they were citizens of those states — the cession had ended their political link with 
those states.'’** Rather, their voting rights derived from Congressional action under the 
District Clause recognizing and ratifying the ceding states’ law as the applicable law for 


See id. § 6. 

Raven-Hansen, supra note 2. at 173. 

Adams, 90 F. Supp. 2d at .SS, IX 79 & ii.20. 

Mar}'laiid Cession, supra note 30; Virginia Cession, supra note 31. 

Act of July 16, 1790, ch. 28, S 1, 1 Stat. 130. 

Adams. 90 F. Siipp. 2d at 58, 73, 79 & n.20; Raven-Hansen, supra note 2, at 174. 

See Downes v. Bidwell, 182 U.S. 244, 260-61 (1901); felly a. 7.ai«ar, 6 U.S. (2 Crancli) 344, 356 (1805); 
Hobson V. Tobriner, 255 F. Supp. 295, 297 (D.D.C. 1966). 
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the now-federal tenitory until further legislation.^'’ It was therefore not the cessions 
themselves, but the federal assumption of authority in 1800, that deprived District 
residents of representation in Congress. The actions of this first Congress, authorizing 
Distiict residents to vote in Congressional elections of the ceding states, thus demonstrate 
the Framers’ belief that Congress may authorize by statute representation for the District. 

II. Article I, Section 2, Clause 1 Does Not Speak to Congressional Authority to 
Grant Representation to the District. 

The District is not a state for purposes of Congress’ Article I, section 2, clause 1, 
which provides that members of tire House are chosen “by the people of the several 
States.” Hiis fact, however, says nothing about Congress’ authority under the District 
Clause to give residents of the Distiict the same rights as citizens of a state. As early as 
1805 tlie Supreme Court recognized that Congress had authority to treat the District like a 
state, and Congress has repeatedly exercised this authority. This long-standing precedent 
demonstrates tlie breadth of Congress’ power under the District Clause. 

A. Congress May Exercise Its Authority Under the District Clause to Grant 
District Residents Certain Rights and Status Appurtetiant to Citizenship 
of a State, Including Congressional Representation. 

Article I, § 2, clause 1 of the Constitution provides for die election of members of 
the House of Representatives. It states: 

The House of Representatives shall be composed of Members chosen 
every second Year by the People of the several States, and die Electors m 
each State shall have the Qualifications requisite for Electors of the most 
numerous Branch of the State Legislature, [emphasis added] . 

Although the District is not a state in the same manner as the fifty constituent 
geographical bodies that comprise the United States, die failure of this clause to mention 
citizens of the District does not preclude Congress from legislating to provide 
representation in the House, 


Tndeed, even al ler ihe (brmal assumplion of I'ederal responsibility in December 1 800, Congress enacted 
lurlher legislation providing that Maryland and Virginia law “shall be and continue in force” in the areas of 
the District ceded by that state. Act of Feb. 27, 1801, ch. 15, § 1, 2 Stat. 103. 
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Case law dating from the early days of the Republic demonstrates that 
Congressional legislation is the appropriate mechanism for granting national 
representation to District residents. In Hepburn v. EUzey^^ residents of tlie District 
attempted to file suit in the Circuit Court of Virginia based on diversity jurisdiction.^* 
However, under Article 111, section 2, of the Constitution, diversity jurisdiction only 
exists “between citizens of different States.”**^ Plaintiffs argued that the Distiict was a 
state for purposes of Article Ill’s Diversity Clause."*’’ Cliief Justice Marshall, writing for 
the Court, held that “members of tire American confederacy” are the only “states” 
contemplated in the Constitution."*’ Pntrvisiotis such as Article 1, section 2, use the word 
“state” as designating a member of the Union, tire Court observed, and the same meaning 
must therefore apply to provisions relating to the judiciary."*” Thus, the Court held that 
the District was not a state for purposes of diversity jurisdiction under Article III. 

However, even though the Court held that the temr “state” as used in Article III 
did not include the District, Chief Justice Marshall acknowledged that “it is extraordinary 
that tlie courts of tlie United States, wliich are open to aliens, and to tlie citizens of every 
state in the union, should be closed upon [District citizens!.”"*^ But, he explained, “tliis is 
a subject for legislative, not for judicial consideration.”"*"* Cliief Justice Marshall tliereby 
laid out the blueprint by which Congress, rather than the courts, could treat tlie Distiict as 
a state under the Constitution, 

Over the many years since Hepburn, Congress heeded Chief Justice Marshall’s 
advice and enacted legislation granting District residents access to federal courts on 

” 6 U.S. (2 Cranch) 445 (1805). 

Id. at 452. 

U.S. CONST, art. Ill, § 2, cl. 1. 

Hepburn. 6 U.S. (2 Crajich) at 452. 

" Id. 

" Id. at 452-53. 

■*’ Id. at 453. 
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diversity grounds. In 1940, Congress enacted a statute bestowing jurisdiction on federal 
courts in actions “between citizens of different States, or citizens of the District of 
Columbia . . . and any State or Teiritory.’’^*^ This statute was challenged in National 
Mutual Insurance Co. of the District of Columbia v. Tidewater Transfer Co.'*^ Relying 
on Hepburn as well as Congress’ power under the District Clause, the Court upheld the 
statute. Justice Jackson, writing for a plurality of the Court, declined to ovenule the 
conclusion in Hepburn that tlie District is not a “state” under the Constitution.'*^ Relying 
on Marshall’s statement tliat “tire matter is a subject for ‘legislative not for judicial 
consideration,’”'*** how-ever, the plurality held that the conclusion that the District w'as not 
a “state” as the term is used in Article III did not deny Congress the power under other 
provisions of tlie Constitution to treat the District as a state for purposes of diversity 
jurisdiction.'*** 

Specifically, the plurality noted that the District Clause authorizes Congress “to 
exercise exclusive Legislation in all Cases whatsoever, over such District,”''*** and 
concluded that Cliief Justice Marshall was referring to fliis provision when he stated in 
Hepburn that tlie matter was more appropriate for legislative attention.^* The 
responsibility of Congress for die welfare of District residents includes tlie power and 
duty to provide tiiose residents with courts adequate to adjudicate dieh claims against, as 
well as suits brought by, citizens of die several states.''*" Tlierefore, accorditig to the 


Act or April 20, 1940, oh. 1 17, .S4 Slat. 14.3. 

* 337 U.S. 582 (1949). 

Id. at 587-88 (plurality opinion). Justices Black and Burton joined the plurality opinion. 

Id. at 589 (quoting Hepburn, 6 U.S. (2 Crancli) at 453). 

Id. at 588. 

Id. at 589. 

=' Id. 

7d. al 590. The plurality also made a dislinclioTi between constitutional issues such as tlie one bel'ore it, 
which ‘‘aHect[] only tlie mechanics ol administering justice in our (ederation [and do] not involve an 
extension or a denial of any fundamental right or immunity which goes to make up our freedoms” and 
"considerations wliich bid us strictly to apply the Constitution to congressional enactments which invade 
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plurality, Congress can utilize its power under the District Clause to impose “the judicial 
function of adjudicating justiciable controversies on the regular federal courts.. The 
statute, it held, was constitutional. Justice Rutledge, concun'uig m the judgment, would 
have overruled Hepburn outright and held that the District constituted a “state” under the 
Diversity Clause.^”* 

The significance of Tidewater is that die five justices concuning in the result 
believed either drat the District was a state under the temis of the Constitution or that the 
District Clause authorized Congress to enact legislation treating the District as a state. 
The decision did not overrule Hepburn, hut it effectively rejected the view that “state” 
has a “single, unvarying constitutional meaning which excludes die District.”"" Although 
both Article I, section 2, and Article in, section 2, refer to “States” and by dieir teiiiis do 
not include the District, Tidewater makes clear that this limitation does not vitiate 
Congressional audiority to tteat the District like a state for purposes of federal legislation, 
including legislation governing election of nienibers to the House."'® 


lundamenlal Creedoms or which reach Ibr jx>wcrs lhal would suhslanlially dislurb the balance belween the 
Union and its componenr states ...” Id. at 585. 

Id. at 600; see also id. at 607 (Rutledge. J., concturing) (”[F]aced with an explicit congressional 
command to extend jurisdiction in nonfederal cases to the citizens of the District of Columbia, [the 
pliiralityj finds tlmt Congress lias tlie power to add to the Article 111 jurisdiction of federal district courts 
such further jurisdiction as Congress may tliink ‘necessary and proper’ to implement its power of 
‘exclusive Legislation’ over the District of Columbia”) (citations omilled). The pluralily also quoted Chiel' 
Justice Marshall's opinion in McCulloch v. Maryland, where he held lhal ‘‘[l]el the end be legitimale, let it 
be witliin the scope of the constitution, and all means which are appropriate, which are plainly adapted to 
that end, wliich are not prohibited, but consist with the letter and spirit of the constitution, are 
constitutional.” Id. at 604 ii.25. 

Id. at 617-18 (Rutledge, J.. concurring). Justice Miirphy jouied Justice Rutledge's opinion. 

Raven-Hansen, supra note 2, at 183. 

We have not considered whether Congress could similarly enact legislation to provide the District of 
Columbia with voting representation in the United States Senate. That question turns additionally on 
iiiter|)retation of the text, history, and structure of Article I, section 3, and the 17th Amendment to the U S. 
Constitution, which is outside the scope of this opinion. We note only that, like Article I, section 2, these 
provisions specify the qualification of the electors. Compare U.S. Const, art. 1. § 2 (“chosen every second 
year by the People of tlie several Stales”) with id. art. 1, § 3 (“chosen by the Legislature thereof ’) and id. 
amend. XVII (“elected by the people thereof’). How^ever, quite luilike tlie treatment of the House of 
Representalives, the consLitutional provisions relating to compctsiLion of the Senate additionally specifies 
lhal ibere shall be two senators "Ifom each Slale,” see U.S. Const, art. T, § 3; id. amend. XVTT, tliereby 
arguably giving rise to interests of states qua states not present in Article I, section 2. 
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Adams v. ClintoiV^ is not to the contrarj'. Rather, the decision reinforces Chief 
Justice Marshall’s pronouncement that Congress, and not tlie courts, has authority to 
grant District residents certam rights and status appurtenant to state citizensliip under the 
Constitution. In Adams, Distiict residents argued that they have a constitutional right to 
elect representatives to Congress.^* A three-judge district court, construing the 
constitutional text and liistory, determined that die District is not a state under Article I, 
section 2, and therefore die plaintiffs do not liave a judicially cognizable right to 
Congressional representation.'^ hi so doing, the court noted specifically tiiat it “lack[edj 
authority to grant plaintiffs the relief they seek,” and thus Distiict residents ‘inust plead 
their cause in other venues.’'^ Just as Cliief Justice Marshall in Hepburn and Justice 
Jackson in Tidewater recognized diat die Disuict Clause protected the plenary and 
exclusive authority of Congress to traverse where the judiciary cannot tread, so too the 
court in Adams v, Clinton suggested that it is up to Congress to grant tlirough legislation 
the fairness in representation that the court was unable to order by fiat. 

Tidewater is simply the most influential of many cases in winch courts have 
upheld die right of Congress to treat die District as a state under the Constitution pursuant 
to its broad audiority under die District Clause. From the butli of die Republic, courts 
have repeatedly affiniied treatment of the District a “state” for a wide variety of statutory, 
treaty, and even constitutional puiposes. 

In deciding whether the District constitutes a “state” under a particular statute, 
courts examine “die character and aim of the specific provision involved.”^' hi Milton S. 
Kronheim & Co. Inc. v. District of Columbia,^' Congress treated the District as a state for 


” 90 F. Siipp. 2d 35 (D.D.C.), affd. 531 U.S. 940 (2000). 
Id. at 37. 


Id. at 55-56. 

Id. at 72 (emphasis added ). 

Dblrkl of Columbia v. Carter, 409 U.S. 418, 420 (1973). 
“ 91 F.3d 193 (D.C. Cir. 1996). 
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puiposes of alcohol regulation under the Alcoholic Beverage Control Act.'’^ The District 
of Columbia Circuit held tliat such a designation was valid and it had “no warrant to 
interfere with Congress’ plenary power under the District Clause ‘[tlo exercise exclusive 
Legislation in all Cases whatsoever, over [the] District.”’^"* In Palmore v. United 
States^~ the Court recognized and accepted that 28 U.S.C. § 1257, which provides for 
Supreme Court review of the final judgments of the liighest court of a state, had been 
amended by Congress in 1970 to include the District of Columbia Court of Appeals 
witliin the term “liighest court of a State.”'’*’ The federal district court in the District 
found that Congress could treat the District as a state, and thus provide it w'ith 11th 
Amendment immunity, when creating an interstate agency, as it did when it treated the 
District as a state under tlie Waslirngton Meffopolitan Area Transit Authority.*’’ Even 
District of Columbia v. Carter w'hich found that the District w'as not a state for 
purposes of 42 U.S.C. § 1983,*’^ helps illustrate tliis fundamental point, hi the aftemiatli 
of the Carter decision, Congress passed an amendment treating the District as a state 
under section 1983,’® and tliis enactment has never successfully been challenged. 
Numerous odier examples abound of statutes that treat the District like a state.’^ 


“ Id. at 201. 


<^Id. 

“ 411 U.S. .189 (1973). 


“ Id. at 394. 

" Clarke v. Wash. Metro. Area Transit Aulh.. 654 F. Sapp. 7t2, 714 n.l (D.D.C. 1985), affd, 808 F.2d 137 
(D.C. Cir. 1987). 

“ 409 U.S. 418 (1973). 

“ Id. at 419. 

™ Act of Dec. 29, 1979, Pub. L. No. 96-170, 93 Stat. 1284 (codified at 42 U.S.C. § 1983 (2003)). 

See. e.g.. 18U.S.C. § 1953(d) (interstate Iransporliition of wagering paraphernalia); 26U.S.C. § 6.365(a) 
(collecLion ol stale incomes taxes); 29 U.S.C. § 50 (iqipreiilice labor); 42 U.S.C. § 10603(d)(1) (crime 
victim assistance program); 42 U.S.C. § 2000e(i) (civil rigjits/equal employment opportmiities). 
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The Disti'ict may also be considered a state pursuant to an international treaty. In 

de Geofroy v. Riggs,^^ a treaty between the United States and France provided tliat: 

In all states of the Union whose existing laws pemht it, so long and to the 
same extent as the said law's shall remain in force, Frenchmen shall enjoy 
the right of possessing personal and real property by the same title, and in 
the same manner, as the citizens of the United States.^^ 

The Supreme Court concluded that “states of the Union" meant “all the political 
communities exercising legislative powers in the country, embracing, not only those 
political communities which constitute the United States, but also those communities 
which constitute the political bodies known as ‘territories’ and the ‘District of 
Columbia.’”^'' 

Courts have even found tlie District to constitute a state under other provisions of 
tlie Constitution. The Supreme Court has held that the Commerce Clause^^ autliorizes 
Congress to regulate commerce across the District’s borders, even though that Clause 
only refers to commerce “among die several States. Similarly, the Court has 
inteipreted Article I, section 2, clause 3, winch provides that “Representatives and dhect 
Taxes shall be apportioned among the several States ... according to their respective 
Numbers,” as applying to the Distiict.^^ The Court also found tliat die Sixth Amendment 
right to trial by jury extends to the people of the District,^* even though the text of the 
Amendment states “in all criminal prosecutions die accused shall enjoy the right to a 
speedy and public trial, by an impaitial jui 7 of the state and district wlierem the crime 

” 1.13 U.S. 258 (1890). 

” Id. at 267-68. 

"W. at 271. 

” U.S. CONST, art. T, § 8, d. .3. 

Skmlenhurgh f. Hvnnick, 129 U.S. 141 (1889). 

Loughborough v. Blake. 18 U.S. (5 Wheat.) 317, 319-20 (1820). The clause at issue has since been 
amended by tlie 14tli and 16tli Amendments. 

Callun V. Wilson, 127 U.S. 540, 548 (1888); .vee «&« Capilal Traelion Co. v. TIoJ, 174 U.S. 1, 5 (1899) 
(“Tl is beyond doubt, at the present day, that the provisions ot the Constitution ol the United Slates securing 
the right of trial by jury, whether hi civil or in criminal cases, are applicable to the District of Columbia. ” ). 
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shall have been committed...”’^ And the District of Columhia Circuit held that the 
District is a state under the Twenty-First Amendment,*” winch prohibits “[tjhe 
transportation or importation into any state. Territory, or possession of the United States 
for delivery or use therein of intoxicating liquors, in violation of the laws thereof..”** If 
the District can be treated as a “state” under the Constitution for tliese aird other 
purposes,*” it follows that Congress can legislate to treat tire District as a state for 
purposes of Article I representatiorr.*” 

B. Other Legislation Has Allowed Citizens Who Are Not Residents of States 
to Vote in National Elections. 

A frequent argmiient advanced by opponents of District represerrtation is that 
Article I explicitly ties voting for nienibers of the House of Representatives to citizenship 
in a state. Tliis argument is wrong. 

The Unifomted and Overseas Citizens Absentee Voting Act*"* allows otherwise 
disenfrancliised Ainericarr citizens residing in foreign countries w'hile retaining tlieir 
American citizensliip to vote by absentee ballot in “the last place in which tlie person was 
domiciled before leavmg the United States.”**’ The overseas voter need not be a citizen 
of the state where votmg occurs, hrdced, the voter need not have an abode m that state, 


*** U.S. CONST, amend. VI (emphasis added). 

Milton S. Kronhftim cfe Co. v. District of Columbia. 91 F..3d 193, 198-99 (U.C. Cir. 1996). 

** U.S. CONST, amend. XXI (emphasis added). 

See Hobson v. Tohriner. 255 F. Supp. 295, 297 (D.D.C. 1966) (noting tliat District residents are afforded 
trial by jury, presentment by grand jury, and the protections of due process of law. although not regarded as 
a state). 

It is of little moment tliat allowing Congress to treat the District as a state under Article I would give tlie 
term a broader meaning in certain provisions of the Constitution than in others. The Supreme Court has 
held that terms in the Constitution have different meanings in different provisions. For example, "citizens” 
has a broader meaning in Article III, § 2, where it includes corporations, than it has m Article IV, § 2, or the 
Fourteenth Amendment, where it is not hiterpreted to include such artificial entitles. See Tidewater. 337 
U.S. at 620-21 (Rutledge, J., concurring). 

Pub. L. 99-410, 100 Stat. 924 (1986), codified at 42 U.S.C. §§ 1973ff ft seq. (2003). 

42 U.S.C. § 1973ff-6(5)(B) (2003); Att'y Gen. v. United States, 738 F.2d 1017, 1020 (9th Cir. 1984). 
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pay taxes in that state, or even intend to return to that state.**'' Thus, the Act permits 
voting in federal elections by persons who are not citizens of any state. Moreover, these 
overseas voters are not qualified to vote in national elections under the literal temrs of 
Article 1; because they are no longer citizens of a state, they do not have “the 
Qualifications requisite for Electors of the most numerous Branch of tlie State 
Legislature.”**’ If there is no constitutional bar prohibiting Congress from permitting 
overseas voters who are not citizens of a state to vote in federal elections,** there is no 
constitutional bar to snnilar legislation extending the federal francliise to District 
residents. 

Justice Kennedy's concurring opinion in U.S. Term Limits, Inc. v. Thornton^^ 
provides furtlier evidence tliat the right to vote in federal elections is not necessarily tied 
to state citizenship. In his opinion. Justice Kennedy wTOte that the right to vote in federal 
elections “do[esl not derive from die state power ui the first instance but...belong[sl to the 
voter in his or her capacity as a citizen of the United States, , Indeed, when citizens 
vote in national elections, diey exercise “a federal right of citizenslup, a relationsliip 
between die people of the Nation and their National Govenuiient, with wliicli die States 
may not interfere,”*’* 

Needless to say, the right to vote is one of the most important of die fundamental 
principles of democracy: 

No right is more precious in a free country than tliat of having a voice in 
the election of those who make the laws under which, as good citizens, we 
must live. Other rights, even the most basic, are illusoiy if the right to vote 

Att'y Gen. v. Untied Slates, 738 F.2d at 1020; Peter Raveii-Hanseii. The Constitulionalily ofD.C. 
Statehood, 60 GEO. WASH. L. REV. 160, 185 (1991). 

U.S. CONST, art. I, § 2, cl. 1. 

Since Lhe Unilormed and Overseas Cilizens Ahsenlee Voling AcL was enacted in 1986, the constitutional 
authority of Congress to extend the vote to United States citizens living abroad has never been challenged. 
Cf. Romeu v. Cohen, 265 F.3d 118 (2d Cir. 2001). 

"■'514 U.S. 779 (1995). 

Id. at 844 (Kennedy, J., conciirring). 

Id. at 842, 845. 
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is undermined. Our Constitution leaves no room for classification of 
people in a way that unnecessarily abridges tliis right.’’ 

The right to vote is regarded as “a fundamental political right, because preseivative of all 
rights.”’^ Such a right “is of the essence of a democratic society, and any restrictions on 
that right strike at the heart of representative govermiient.”’'' Given these considerations, 
depriving Congress of the right to grant die District Congressional representation 
pursuant to die District Clause diwarts the very purposes on which the Constitution is 
based.’^ Allowing Congress to exercise such a power under the authority granted to it by 
the District Clause would remove a political disability with no constitutional rationale, 
give the District, which is akin to a state in virtually all important respects, its 
proportionate influence hi national affairs, and coirect the historical accident by wliich 
Distiict residents have been denied the right to vote in national elections.’* 

in. The Twenty-Third Ainendinent Does Not Affect Congressional Authority' to 
Grant Representation to the District. 

Aldiough District residents currently may not vote for representatives or senators, 
die 23rd Amendment to the Constitution provides them die right to cast a vote in 
presidential elections. The 23rd Aiiiendment, ratified hi 1961, provides: 

The District constituting the seat of Government of the United States shall 
appoint ill such mamier as the Congress may dhect: 

A number of electors of President and Vice President equal to the 
whole number of Senators and Representatives in Congress to W'hich the 
District would be entitled if it were a State, but in no event more than the 
least populous State;... but they shall be considered, for the puiposes of the 


Wesheny v. Sanders, 376 U.S. 1, 17-18 (19641. 

” Yick Wo V. Hopkins, 1 IS U.S. 356, 370 ( 1886). 

“ Reynolds v. Sims, 377 U.S. 533, 555 (1964). 

FraiikeL supra note 2, at 1687; Raven-Hansen, supra note 2, at 187. 
Raven-Hansen, supra note 2, at 185. 


18 



27 


election of President and Vice President, to be electors appointed by a 
State...” 

Opponents of District representation argue tliat the enactment of the Amendment 
demonstrates that any provision for District representation must be made by 
constitutional amendment and not by simple legislation. 

The existence of the 23rd Amendment, dealing with presidential elections under 
Article 11, has little relevance to Congress’ power to provide the District widr 
Congressional representation under the District Clause of Article 1. Not only does the 
Constitution grant Congress broad and plenary pirwers to legislate for the District by such 
clause, it provides Congress wirii sweeping authority “[tjo make all Laws which shall be 
necessary and proper for can^mg mto Execution” its Article 1 powers.^* The 23rd 
Amendment, however, concerns the District’s ability to appoint presidential electors to 
the Electoral College, an entity established by Article n of the Constimtion.^^ 
Congressional authority under Article 11 is very circumscribed^™ — indeed, limited to its 
autliority under Article 11, § 1, clause 4, to detenihue die day on wliich die Electoral 
College votes. Because legislating widi respect to the Electoral College is outside 
Congress’ Article I authority. Congress could not by statute grant District residents a vote 
for President; granting District residents the right to vote in presidential elections of 
necessity had to be aclueved via constitutional amendment.'”' By contrast, providing die 


” U.S. CONST, umeiid. XXTII, § I. 

U.S. CONST, art. I, S 8, cf 18. 

See id. art. II. § 1. els. 2-3 & amend. XII. 

See Oregon v. Milehell. 400 U.S. 112, 211-12 (1970) (Harlan, J., concurring in part and dissenting in 
part). 

In Oregon v, Miichell. 400 U.S. 1 12 (1970), a five-to-four decision, tlie Court upheld a federal statute 
that, inter alia, lowered the vothig age m presidential elections to 18. Id. at 117-18 (opmion of Black, J.). 
Of tile five Justices who addressed whether Article 1 gives Congress autliority to lower the votuig age hi 
presidential elections, four found such authority lacking because the election of the President is governed 
by Article II. See id. at 210-12 (Harlan, J., conenrring in part and dissenting in part); id. at 290-91, 294 
(Stewart. J.. concurring in part and dissenting in part). Four otlier justices based their decision on Congress' 
autliority under § 5 of tlie 14th Amendment. See id. at 135-44 ( Douglas, J ., concurring in part and 
dissenting in part); id. at 23 I (Brennan, J., concurring in part and dissenting in part). This rationale is 
unavailable to citizens of the District. See Adam.s. 90 F. Supp. 2d at 65-68. Thus, any Congressional 
authority to allow District residents to vote in presidential elections by statute must lie in Article T. Lacking 
authority by statute to grant District residents the right to vote in presidential elections. Congress needed to 
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Distiict with representation in Congress implicates Article I concents and Congress is 
autliorized to enact such legislation by the District Clause. Tlierefore, no constitutional 
amendment is needed, and the existence of the 23rd Amendment does not imply 
othenvise.*°^ 


^ * 

Altliough this opinion is Innited to analyzing die legal basis of Congressional 
authority to enact the District of Columbia House Voting Rights Act of 2007 and does not 
venture a view on its policy merits, it is at least ironic that residents of the Nation’s 
capital continue to he denied the right to select a representative to the “People's House.” 
My conclusion diat Congress has the authority to grant Congressional representation to 
the District is motivated m paif by the principle, finnly imbedded in our constitutional 
tradition, that “[n]o right is more precious in a free country than that of having a voice in 
die election of those who make the laws under which, as good citizens, we must live.”’°® 


amend the Constitution through tlie 23rd Amendment. These obstacles to legislation in the context of 
presidential elections are not present here, however, because Article 1 (not Article 11) governs 
Congressional elections and it provides Congress w-ith plenary authority over tlie District in the District 
Clause. 

The cases rejecting constitutional challenges to the denial ol Uie vole in presidential elections to citizens 
of Puerto Rico and Guam are not to the contrary. See Igartua de la Rosa v. United States, 32 F.Sd 8, 10 (Ist 
Cir. \.99A)\At.t'y Gen. V. United States, 738F.2d 1017, 1019 (9th Cir. 1984). While those cases contain 
some dicta related to the 23rd Amendment, neitlier addressed the affirmative power of Congress to legislate 
under the District Clause, indeed, tlie language of the District Clause seems broader than that of the 
Territories Clause (w'liich governs the extent of Congress’ authority over Puerto Rico and Guam). See U.S. 
CONST, art. IV. § 3, cl. 2 (“The Congress shall have Power to.. .make all needful Rules and Regulations 
respecting the Territoiy or other Property belonging to tlie United States”). 

Wesherry^ v. Sanders, 376 U.S. 1, 17-18 (1964). 
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Mr. Conyers. The Chairman notes the presence of Delegate El- 
eanor Holmes Norton and Mayor Adrian Fenty of the District of 
Columbia. 

Mr. Spiva, welcome to the Committee. 

TESTIMONY OF BRUCE V. SPIVA, PARTNER, 

SPIVA AND HARTNETT, LLP 

Mr. Spiva. Thank you, Mr. Chairman. Congressman Smith, 
Members of the Committee, thank you for this opportunity to tes- 
tify at this historic hearing. 

I dedicate my testimony today to the memory of Darryl T. Dent, 
Gregory E. MacDonald, Paul W. Kimbrough, and Kevin M. Shea, 
the four men from the District of Columbia who lost their lives in 
the service of our country and democracy in Iraq and Afghanistan. 

Mr. Chairman, I am proud to chair the Board of Directors of D.C. 
Vote, an organization whose mission is to secure full voting rep- 
resentation in Congress for Americans living in our Nation’s cap- 
ital. 

The people of the District of Columbia, as Mr. Chairman has 
noted, have fought and died for our country in every war since the 
founding of our Republic. We fight for democracy abroad, and yet 
we are denied it here at home. We pay Federal and local taxes, we 
serve on Federal juries, we have fulfilled every responsibility of 
American citizenship, and yet we have no say in the passage of our 
Nation’s laws and do not even have ultimate authority over our 
own local laws and institutions. 

That, Mr. Chairman, is a moral disgrace and a shame on this 
Nation. It is a desecration of our Constitution. It is a denial of our 
civil and human rights, and it must change now. 

In this great city, we have Americans who are teachers, fire- 
fighters, veterans and students. Some of these citizens are here 
with us today. We are disappointed and angered that we have been 
completely shut out of our Nation’s political process. We are, as 
Martin Luther King once said of African-Americans in this country, 
exiles in our own land. We are not the constituents of any of you 
and, therefore, can command the full devotion of none of you. 

But, despite all of our frustrations, we want you to know that we 
love this country, and we want to make it better. We want to make 
it at least as good as every other democracy in the world, not one 
of which denies the citizens of her capital the right to vote. 

A week ago Sunday, many in this body stood with heroic Con- 
gressman John Lewis to celebrate the 42nd anniversary of the 
march from Selma to Montgomery that led to the passage of the 
historic Voting Rights Act of 1965. The great promise of the civil 
rights era, however, has yet to deliver voting rights for the people 
of the District of Columbia. 

As an African American, I find it appalling that a majority Black 
jurisdiction remains completely disenfranchised this late in our Na- 
tion’s history. But I would also note that this civil rights violation 
crosses all racial, economic, political party lines. 

The vast majority of Americans agree that this must be changed. 
In a 2005 KRC research poll, 82 percent of Americans across all 
party lines said they support full voting representation for D.C. 
residents. 
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Mr. Chairman, I ask that the poll results be made a part of the 
record of this hearing. 

The international community 

Mr. Conyers. Without objection, so ordered. 

Mr. Spiva. Thank you, Mr. Chairman. 

Mr. Spiva. The international community has taken note of our 
failure to live up to our democratic ideals. In separate opinions, the 
Organization for American States, the Organization for Security 
and Cooperation in Europe and the U.N. Committee on Human 
Rights have all found that the United States is violating inter- 
national human rights law by denying Washingtonians the right to 
vote. 

Mr. Chairman, I also ask that the reports of those bodies be 
added to the record of this hearing. 

Mr. Conyers. Without objection. 

Mr. Spiva. Some defenders of the status quo argue that Wash- 
ington, D.C., is too small to warrant representation or that the peo- 
ple who live here can move out if they wish to vote. Those critics 
do not understand what this country is all about. Our country was 
founded on the principle that every American citizen must have an 
equal right to vote, and a government without the consent of the 
governed is illegitimate. And this is true no matter where you live 
or how big your community. 

But, frankly, it is not the words of the opponents of D.C. voting 
rights that cut the deepest. It is the apathy and tepid support of 
those who feel this cause is not worthy of their energy. 

Again, the words of Dr. King speak to us today. We will have to 
repent in this generation not merely for the hateful words and ac- 
tions of the bad people but for the appalling silence of the good peo- 
ple. 

We have been denied the right to participate in our government 
for over 200 years. It is time, past time for people of goodwill to 
work with concerted energy to remedy this injustice immediately. 

As the old proverb goes, a journey of a thousand miles begins 
with a single step. The passage of the D.C. Voting Rights Act 
would be a significant and historic step toward justice. 

Mr. Chairman, Congressman Smith, and Members of the Com- 
mittee, we are Americans, and we demand the vote. We hope that 
you will work together to pass the D.C. Voting Rights Act, a bill 
that provides Washingtonians with representation in the United 
States House of Representatives. 

Thank you once again for this opportunity to testify today. 

Mr. Conyers. Thank you for your comments. 

[The prepared statement of Mr. Spiva follows:] 
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Prepahed Statement of Bruce V. Spiva 

TESTIMONY OF BRUCE V. SPIVA, CHAIR OF THE BOARD OF DC VOTE 
UNITED STATES HOUSE OF REPRESENl'ATIVES 
COMMITTEE ON THE JUDICIARY 
HEARING ON H.R. 1433 
MARCH 14, 2007 

Mr. Cliairman, Congressman Smith, members of the Committee, thank you for 
this opportunity to testify at tliis historic hearing. 1 ask that rny full staleinent be made a 
part of the rccoi'd. I will summarize my remarks. 

1 dedicate my testimony today' to the memory of OaiTyl T. Dent, Gregory E. 
MacDonald, Paul W. Kimbrough, and Kevin M. Shea, tiie four men from the District of 
Columbia who lost their lives in the service of our country and democracy in Iraq and 
Afghanistan, and to all the men and women from the District of Columbia wlio have 
served our cotinti'y in every war since the founding of tlie Republic. 

Mr. Chairman, I am proud to chair the Board of Director's of DC Vote, an 
organization whose mission is to .secure full votitig representation in Coiigress for 
Americans living in our nation’s capital. 

lire people of the District of Columbia have fought and died for our country in 
every war. We are fighting and dying no'w in Iraq and Afghanistan, We fight for 
democr-acy abr'oad and are denied it here at home. We pay federal and local taxes. We 
serve, on federal juries. We have fullilled every responsibility of American citizenship, 
and yet, we have no say in the passage of our nation’s law, and do not even have uilimate 
authority over our own local laws and institutions. That is a moral disgrace and a sliame 
on this Niition. It is a desecration of our Conslitiition, It is a denial of our civil and 
human rights. It is a violation of our country’s core principles. And it must change now. 
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In this great city, wc have Americans who are teachers, firelighters, veterans, and 
students. Some of these citizens are here with us today. We want you to know tlial vve 
love this country. We are disappointed and angered thtit vve have been completely shut 
out of our nation’s political process, reduced to political bystanders in our own cotintry. 
We are, as Martin f.uthcr King once said of African Americans in this cotmtry. “exiles in 
0111 ' own land.” Wc are not the constituents of iiriy of you, and therefore can comniand 
the full devotion of none of you. 

We have grown impatient with the glacial pace with which our government has 
acted to end the denial of our rights. Wc arc frustrated that many in the Congress liavc 
tended to view our disen francliisement as a local issue ofonly minor significance. But, 
despite all of our fnistralions, wc love this country and wc want to make it belter. We 
want it to be al. ieasl as good as every other democracy in the world — not one of which 
denies the citizens of her capital the right to vote. I'his is not a local issue. Wc are 
fighting to realize our country’s core founding principles: that every American citizen 
must have an equal right to vote, and that government without the consent of the 
governed is illegitimate. 

The vast majoi'ity of Amcriciuis - once they know about our di.sciifraiicliiseiiienl - 
- agree with us that it is unfair and un-American. In a poll conducted by KRS research in 
2005, 82 percent o f .Americans said they support full voting representation for D.C. 
residents. That support cuts across all segments of society, ali regions of our counfiy, and 
all political parties. Mr. Chairman, [ ask ihal tlie poll results be made a part of the record 
of this hearing. 
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The international community lias taken note of our failure to live up to our 
democratic ideals, and has increasingly spoken out against Qie denial of democracy for 
D.C. residents. In separate opinions, the Organization for American Stales, the 
Organization for Security and Ct.soperation in Furope, and tlie UN Committee on Humtm 
Rights have all found that the United States is violating international human rights law by 
trcaling Washingtonians as sccoiid-elass citizens. Mr. Chairman, I also ask Ihtit tlie full 
report.s of those bodies be added to the record of this hearing. 

Some defenders of the .status quo argue that the founders intentionally gave the 
nation’s capital a special status. Others argue that Wa.sliingli)n, D.C. is too small to 
warrant representation in tire Congress, or drat the people who live here should be denied 
the right to vote because they have chosen to live here, and they can move out if (hey 
wish to vole. We could and do respond that the Constitution neither specifically provides 
nor denies residents living in the Capital voting representation in llic Congress. This 
anomaly can be changed. Our country has risen to rectily other injustices that some have 
attributed to our Founders’ intent, such as the denial of tights to women, minorities and 
those having readied the age of eighteen. 

We could also respond that Wa.shington, D.C.’s population is Itirgci' than or nearly 
as large as several states. We could say tliat some people do not have the option to niove 
away. 

While we can and do meet these arguments on their own terms, I think there is a 
more fundamental respon.se to such critics. Their arguments agtiinst D.C. voting rights 
betray a fundamental misunderstanding or willful ignorance of what this country is all 
about. Our country was founded on the principle, albeit not the reality, of political 
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equality and the ideal that the governed dioose titosc who will govern them. To this day, 
our unifying national belief is that participator}- democracy not only works better than all 
other alternatives, but that it is morally and providentially compelled. Denying people 
the right to vote based on where they live, or the size of their community, is 
fundamentally inconsistent with these ideals. 

But, frankly, it is not the swords of the opponents of D.C. voting rights dial cnl 
the deepest, it is the apathy and tepid support of those who bear u.s no ill, but who also 
do not feel this cause is wortliy of their energy. Again, the words of Dr. King speak to us 
today: “Shallow understanding from people of good will is mote fnislrating than 
absolute misunderstanding from people of ill will. We will have to repent in this 
generation not merely for the hateliil word.s and actioius of the bad people but for the 
appalling silence of the good people." 

We have been denied the right to participate in our government for over 200 
yeans. It is time, past time, for people ol'good will to work with concerted energy to 
reuiedy this injustice immediately. 

Our nation celebrated in 2005 the 40lh anniversary of the Voting Rights Act of 
1 965. And a week ago Sunday, many in this body stood with heroic Congressman .lolin 
Lewis to celebrate the 42"^* anniversary of the march from Selma to Montgomery that led 
to the Act’s passage. The Act stands as one of the greatest laws passed in the history of 
tJiis country because il sought (o eliminate disenfranchisement on the basis of race. It 
sought to deliver on a promise that had been made, but not kept, 100 years earlier by fiie 
15th Amendment to the Constitution. 
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The great promise of the civil rights era, however, has yet to deliver voting rights 
for the people of the District of fiolunibia. As an African-American, 1 find it appalling 
that a majority-lllack jurisdiction remains completely disenfranchised this late in our 
nation’s history. But tills civil rights violation crosses all racial and political lines and 
should be a priority for all members of Congress regardless of tlicir party, race or 
ethnicity. Residents ol'the District of Columbia can’t vote whether they arc Republican, 
Dcinoci'at, or Indcpctident, and whelher they are While, African Anicrican, Asian or 
Latino. 

While 1 respect rny collcaguc.s who argue that this bill is unconstitutional, I 
believe that they must bear a heavy burden to juslil'y opposition on those grounds. .As my 
distinguished colleagues on the panel today attest, there arc strong arguments in sigiport 
of Congress’ authority to pass this bill. This bill is the only politically' viable option on 
the table. It is the result of years of work by many members of Congress of both parties. 
It would therefore be inexcusable to reject this bill based oii [he. possibility that it may be 
found unconstitutional. 

Thi.s is not a mere debating point. The civil and human rights of 600,000 citizens 
are at stake. And so those who profess support for democracy but find the 
constitutionality of our means lacking owe a greater duty to constitutional principles than 
a mere critique of this bill. They must conmiil their energies (o attaining a solution. 

Calls for solutions that arc not presently achievable, such as statehood or a constitutional 
amendmenl, amount to no support at all. They are words without action. 

Ttiose who say that tlic DC Voting Rights Act does not go liu- enough in 
providing full voting rights to nisli'icf residents arc right. But it is also inexcusable to 


6 



36 


resist a signi licaiit chrmge for the better on flic grounds that it does not provide coniplele 
justice. As the old proverb goes, "‘a journey of a thousand miles begins with a single 
step.” I'as.sage of the DC Voting Rights Act would be a signilicant and historic step 
toward justice lor the people of the District of Columbia. It is long past lime to take this 
first step. Mr. Chairman, Congressman Smilh, and tnetiibcrs of tiic Coinmihee, wc arc 
Americans .and we demand the vote. We hope that you will work together in a biptulisan 
fa.shion to pass the DC House Voting Rights Ad this spring, a bill that provides 
Wasliingtonians witli representation in the U.S. House of Representatives. 

Thank you once again for the opportunity to testify today. 
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Mr. Conyers. Professor Turley, welcome. 

TESTIMONY OF JONATHAN TURLEY, PROFESSOR OF LAW, 
GEORGE WASHINGTON UNIVERSITY LAW SCHOOL 

Mr. Turley. Thank you, sir. It is a great honor to appear before 
you. Chairman Conyers, Representative Smith, Members of this 
Committee. 

I would hope that we all agree on one thing, that it is a terrible 
fact that the people of the District of Columbia do not have a vote 
in Congress. I have never spoken to anybody who was comfortable 
with that fact. But, as is often the case in our system of law, we 
are left with a question not of ends but means; and at times prin- 
ciple takes us or leaves us in a place we don’t want to be. This is 
certainly the place I am sitting right now, is a place I would not 
want to be if I could avoid it. But I can’t. 

H.R. 1433 is the wrong means. It is, in my view, fundamentally 
flawed on a number of constitutional levels. Indeed, to be blunt, I 
consider this legislation to be the most premeditated unconstitu- 
tional act of Congress in decades. Now I say that even though I re- 
spect the people on the other side, I respect their motivations, but 
I cannot square this piece of legislation with either the language 
or the history of the Constitution. 

Congress, as you know, cannot legislatively set aside a constitu- 
tional provision, no matter how much we want to do it. You can 
only do that through a constitutional amendment, and the Framers 
made that very difficult. 

Strikingly, the language of this bill is similar at points to the 
1978 constitutional amendment. That was defeated. It is now an ef- 
fort to achieve part of the result legislatively. In my view, it cir- 
cumvents article 5 of the Constitution. 

I have also in my testimony addressed the Utah district, which 
I believe now has serious problems with one person, one vote. 

I have also included a proposal that I believe would give the Dis- 
trict of Columbia not partial representation but full representation 
in Congress, and it would be unassailable on a constitutional level. 
I won’t address that in my oral comments, but it is laid out in my 
testimony. 

As many of you know, one of the reasons that we have a Federal 
enclave was that, in 1783, when Congress was meeting in Philadel- 
phia, a mob formed and threatened the Members of that body. 
They fled. When they met in 1787, that experience was still much 
on their minds, not surprisingly; and they decided that, for the se- 
curity of the Nation, it was better to have a seat of government 
that belonged to no State. 

That was not the only reason. Madison, as I lay out in my testi- 
mony, stated a number of other reasons why they wanted the seat 
of government in a non-State; and that historical record establishes 
that the District was created openly, expressly to be a non-State. 

Now, as you know, most of our constitutional analysis begins 
with the text of the Constitution, and there it should end if the text 
is clear. With due respect to my esteemed colleagues with me here 
today, I believe the text is clear that the article I, section 2 lan- 
guage refers to the people of several States, refers to State legisla- 
tures as a qualifying reference; and I think that it is perfectly clear 
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from the face and the plain meaning of that language that means 
States, just as the drafters indicated. 

Indeed, I think it takes an act of willful blindness to ignore the 
use of State in this article that, as you know, is ubiquitous 
throughout article I and article 2. That word, “State,” is perhaps 
one of the most important words in the Constitution. You change 
that word, you change the Constitution. 

Indeed, as many of you know, because many of you are constitu- 
tional scholars, the role of States within our system was the struc- 
ture in question for the Constitutional Convention. It was all about 
States and how they related to each other and how they related to 
the Federal Government. 

If you look at the context of the Constitution, you will see that 
many of the provisions become unintelligible if you change the 
meaning of States, that in various clauses States are used in a way 
that could not possibly include the District of Columbia. 

Now if you look also at the later amendments like the 10th 
amendment, like the 23rd amendment, it is equally clear that the 
District is not included in that language, that it is incompatible 
with the interpretation given to it today. Indeed, the 23rd amend- 
ment states expressly that the District is to be treated, quote, as 
if it were a State. So we have had periodically, both in attempted 
amendments and successful amendments, a recognition by Con- 
gress that you have to achieve voting rights for the District either 
through a constitutional amendment or through retrocession. 

I know my time is running out, and so I will simply add this 
point. It has been stated that this issue was not considered by the 
drafters, and I want to — if I leave you with one thing today, it is 
this: That is not true. I have cited repeated references in ratifica- 
tion conventions and the Framers where this very issue was de- 
bated, and people like Alexander Hamilton lost that debate. So this 
was created as a non-State, and the voting issue was considered 
when that status was created. I submit to this Committee that 
there are ways to do this that would be constitutionally unassail- 
able, but they are not easy. 

In conclusion, I will tell you a story my father always told me 
when he would correct me on one of the stupider things I would 
do occasionally. He talks about a guy that was looking for some- 
thing underneath a street lamp, and another guy comes up to help 
him. He gets on his knees, and he looks around. An hour later he 
said. Mister, I can’t find it. Are you sure you dropped your ring 
here? He said, no, no, no, I didn’t drop the ring. Here I dropped 
it down the street, but the light is better here. 

The point is, we often go where the light is better. And I have 
to say it is not difficult where I am suggesting that you have to 
go, but that is where you will find the answer. Thank you very 
much. 

Mr. Conyers. You are welcome, and thank you so much. 

[The prepared statement of Mr. Turley follows:] 
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I. 

INTRODUCTION 

Chairman Conyers, Ranking Member Smith, members of the 
Committee, it is an honor to appear before you today to discuss the 
important question of the representational status of the District of Columbia 
in Congress. I expect that everyone here today would agree that the current 
non-voting status of the District is fundamentally at odds with the principles 
and traditions of our constitutional system. As Justice Black stated in 
Wesberry v. Sanders-} “No right is more precious in a free country than that 
of having a voice in the election of those who make the laws under which, as 
good citizens, we must live. Other rights, even the most basic, are illusory if 
the right to vote is undermined.” 

Today, we are all seeking a way to address the glaring denial of basic 
rights to the citizens of our Capitol City. Yet, unlike many issues before 
Congress, there has always been a disagreement about the means rather thim 
the ends of full representation for the District residents. Regrettably, I 
believe that H.R. 1433 is the wrong means.' Despite the best of motivations, 
the bill is fundamentally flawed on a constitutional level and would only 
serve to needlessly delay true reform for District residents.^ Indeed, 
considerable expense would likely come from an inevitable and likely 
successful legal challenge — all for a bill that would ultimately achieve only 
partial representational status. The effort to fashion this as a civil rights 
measure ignores the fact that it confers only partial representation without 
any gutnantee that it will continue in the future. It is the equivalent of 


' 376 U.S. 1, 17-18(1964). 

^ See generally Jonathan Turley, Too Clever By Half: The 
Unconstitutional D.C. Voting Rights Bill, Roll Call, Jan. 25, 2007, at 3; 
Jonathan Turley, Right Goal. Wrong Means, Wash. Post, Dec. 12, 2004, at 8. 

In this testimony, 1 will not address the constitutionality of giving the 
District of Columbia and other delegates the right to vote in the Committee 
of the Whole. See Michel v. Anderson, 14 F.3d 623 (D.C. Cir. 1994) 

(holding that “Article I, §2 . . . precludes the House from bestowing the 
characteristics of membership on someone other than those ‘chosen every 
second year by the People of the several States.”). The most significant 
distinction that can be made is that the vote under this law is entirely 
symbolic since it cannot be used to actually pass legislation in a close vote. 
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allowing Rosa Parks to move halfway to the front of the bus in the name of 
progress. District residents deserve full representation and, while this bill 
would not offer such reform, there are alternatives, including a three -phased 
proposal that 1 have advocated in the past."* 

As 1 laid out in detail in my prior testimony on this proposal before 
the 109* Congress,^ 1 must respectfully but strongly disagree with the 
constitutional analysis offered to Congress by Professor Viet Dinh,'’ and the 
Hon. Kenneth Starr Notably, since my last testimony, tbe independent 
Congressional Research Service joined those of us who view this legislation 
as facially unconstitutional.® Permit me to be blunt, 1 consider this Act to be 


While 1 am a former resident of Washington, 1 come to this debate 
with primarily academic and litigation perspectives, in addition to teaching 
at George Washington Law School, I was counsel in the successful 
challenge to the Elizabeth Morgan Act. Much like this bill, a hearing was 
held to address whether Congress had the authority to enact the law - the 
intervention into a single family custody dispute. I testified at that hearing as 
a neutral constitutional expert and strongly encouraged the members not to 
move forward on the legislation, which I viewed as a rare example of a “Bill 
of Attainder” under Section 9- 10 of Article 1. 1 later agreed to represent Dr. 
Eric Foretich on a pro bono basis to challenge the Act, which was struck 
down as a Bill of Attainder by the Court of Appeals for the District of 
Columbia. Foretich v. United States, 351 F.3d 1 198 (D.C. Cir. 2003). The 
current bill is another example of Congress exceeding its authority, though 
now under sections 2 and 8 (rather than section 9 and 10) of Article 1. 

^ District of Columbia Fair and Equal House Voting Rights Act of 2006, 
before the Subcommittee on the Constitution, H.R. 5388, 109* Cong., 2“' 
Sess. 2 (testimony of Jonathan Turley). 

® This analysis was co-authored by Mr. Adam Charnes, an attorney with 
the law fhm of Kilpatrick Stockton LLP. Viet Dinh and Adam Charnes, 
“The Authority of Congress to Enact Legislation to Provide the District of 
Columbia with Voting Representation in the House of Representatives,” 

Nov. 2004 found at http ://www.dcvote.org/pdfs/congre ss/vietdinh 
112004.pdf . This analysis was also supported recently by the American Bar 
Association in a June 16, 2006 letter to Chairman James Sensenbrenner. 

^ Testimony of the Hon. Kenneth W. Starr, House Government Reform 
Committee, June 23, 2004. 

® Congressional Resetirch Service, The Constitutionahty of Awarding the 
Delegate for the District of Columbia a Vote in the House of Representatives 
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the most premeditated unconstitutional act by Congress in decades.® As 
shown below, on every level of traditional constitutional analysis (textualist, 
intentionaUst, historical) the unconstitutionality of this legislation is plainly 
evident. Conversely, the interpretations of Messrs. Dinh and Starr are based 
on uncharacteristically liberal interpretations of the text of Article 1, which 
ignore the plain meaning of the word “states” and the express intent of the 
Framers. 

The bill’s drafters have boldly stated that “[njotwithstanding any other 
provision of law, the District of Columbia shall be considered a 
Congressional dishict for purposes of representation in the House of 
Representatives.”^® What this language really means is: “notwithstanding 
any provision of the Constitution.” The problem is that this Congress cannot 
set aside provisions of the Constitution absent a ratified constitutional 
amendment. Of course, the language of H.R. 1433 is strikingly simihu to a 
1978 constitutional amendment that failed after being ratified by only 16 
states." Indeed, in both prior successful and unsuccessful amendments'^ (as 
well as in argument made in court), the Congress has conceded that the 


or the Committee of the Whole, January 24. 2007, at i (Analysis by Mr. 
Eugene Boyd) (concluding “that case law that does exist would seem to 
indicate that not only is the District of Columbia not a ‘state’ for purposes of 
representation, but that congressional power over the District of Columbia 
does not represent a sufficient power to grant congressional representation.”). 
® To the credit of Congress, the Elizabeth Morgan Law was blocked by 
members on the House floor due to its unconstitutionality and was only 
passed when it was added in conference and made ptut of the Transportation 
Appropriations bill - a maneuver objected to publicly by both Senators and 
Representatives at the time. Efforts to allow a vote separately on the Act 
were blocked procedurally after the conference. 

H.R. 1433 §5. 

" Likewise, in 1993, a bill to create the State of New Columbia failed 
by a wide margin. 

See U.S. Const. XXIII amend, (mandating “[a] number of electors of 
President and Vice President equal to the whole number of Senators and 
Representatives in Congress to which the District would be entitled if it were 
a State”) 

Michel V. Anderson, 14 F.3d 623, 630 (D.C. Cir. 1994) (“despite the 
House's reliance on the revote mechanism to reduce the impact of the rule 
permitting delegates to vote in the Committee of the Whole, [the 
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District is not a State for the purposes of voting in Congress. Now, unable to 
pass a constitutional amendment, sponsors hope to circumvent the process 
laid out in Article by claiming the inherent authority to add a non-state 
voting member to the House of Representatives. 

1 also believe that the concurrent awarding of an at-large 
congressional seat to Utah raises difficult legal questions, including but not 
limited to the guarantee of “one person, one vote.” I will address each of 
these arguments below. However, in the hope of a more productive course, 1 
will also briefly explore an alternative approach that would be (in my view) 
both unassailable on a legal basis and more practicable on a pohtical basis. 

II. 

THE ORIGINAL PURPOSE AND DIMINISHING NECESSITY 
OF A FEDERAL ENCLAVE IN THE 21"*^ CENTURY 

The non-voting status of District residents remains something of a 
historical anomaly that should be a great embarrassment for all citizens. 
Indeed, with the passage of time, there remains little necessity for a separate 
enclave beyond the symbolic value of “belonging” to no individual state. To 
understand the perceived necessity underlying Article 1, Section 8, one has 
to consider the events that led to the first call for a separate federal district. 

A. The Original Purposes Behind the Establishment of a Federal 
Enclave. 

On January 1, 1783, Congress was meeting in Philadelphia when they 
were surprised by a mob of Revolutiomrry Wiu veterans demanding their 
long-overdue back pay. It was a period of great discontentment with 


government] concedefs] that it would be unconstitutional to permit anyone 
but members of the House to vote in the full House under any 
circumstances.”). 

U.S. Const. Article V (“The Congress, whenever two thirds of both 
Houses shall deem it necessary, shall propose Amendments to this 
Constitution, or, on the Application of the Legislatures of two thirds of the 
several States, shall call a Convention for proposing Amendments, which in 
either Case, shall be vahd to all Intents and Purposes, as Part of this 
Constitution, when ratified by the Legislatures of three fourths of the several 
States or by Conventions in three fourths thereof . . . “). 
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Congress and the public of Pennsylvania was more likely to help the mob 
than to help suppress it. Indeed, when Congress called on the state officials 
to call out the militia, they refused. Congress was forced to flee, first to 
Princeton, N.J., then to Annapohs and ultimately to New York City.^^ 

When the framers gathered again in Philadelphia in the summer of 
1787 to draft a new constitution, the flight from that city five years before 
was still prominent in their minds. Madison and others called for the 
creation of a federal enclave or district as the seat of the federal government 
- independent of any state and protected by federal authority. Only then, 
Madison noted, could they avoid “public authority [being] insulted and its 
proceedings . . . interrupted, with impunity.”'* Madison believed that the 
physical control of the Capitol would allow direct control of proceedings or 
act like a Damocles’ Sword dangling over the heads of members of other 
states: “How could the general government be guarded from the undue 
influence of particular states, or from insults, without such exclusive power? 
If it were at the pleasure of a particular state to control the sessions and 
deliberations of Congress, would they be secure from insults, or the 
influence of such a state?”'’ James Iredell raised the same point in the North 
Carolina ratification convention when he asked, “Do we not all remember 
that, in the year 1 78.3, a band of soldiers went and insulted Congress?”'* By 
creating a special area free of state control, “[i]t is to be hoped that such a 
disgraceful scene will never happen again; but that, for the future, the 
national government will be able to protect itself.”''’ 

In addition to the desire to be free of the transient support of an 
individual state, the framers advimced a number of other reasons for creating 


Turley, supra, at 8. 

'* The Federalist No. 43, at 289 (James Madison) (James E. Cooke ed., 
1961). 

3 The Debates in the Several State Conventions on the Adoption of 
the Federal Constitution as Recommended by the General Convention at 
Philadelphia in 1787 433 (Madison, J) (Jonathan Elliot ed., 2d ed. 1907). 

4 The Debates in the Several State Conventions on the Adoption of 
the Federal Constitution, supra, reprinted in 3 The Founders’ Constitution 

225 (Philip B. Kurland & Ralph Lemer eds., 1987). 

19 
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this special enclave.^® There was a fear that a state (and its representatives in 
Congress) would have too much influence over Congress, by creating “a 
dependence of the members of the general government.”^^ There was also a 
fear that symbolically the honor given to one state would create in “the 
national councils an imputation of awe and influence, equally dishonorable 
to the Government and dissatisfactory to the other members of the 
confederacy.”’^ There was also a view that the host state would benefit too 
much from “[t]he gradual accumulation of public improvements at the 
stationary residence of the Government.”^^ 

The District was, therefore, created for the specific purpose of being a 
non-State without direct representatives in Congress. The security and 
operations of the federal enclave would remain the collective responsibilities 
of the entire Congress - of all of the various states. The Framers, however, 
intentionally preserved the option to change the dimensions or even relocate 
the federal district. Indeed, Charles Pinckney wanted that District Clause to 
read that Congress could “fix and permanently establish the seat of the 
Government . . However, the framers rejected the inclusion of the word 
“permanently” to allow for some flexibility. 


The analysis by Dinh and Charnes places great emphasis on the 
security issue and then concludes that “[djenying the residents of the District 
the right to vote in elections for the House of Representatives was neither 
necessary nor intended by the Framers to achieve this purpose.” Dinh & 
Charnes, supra. However, this was not the only purpose motivating the 
establishment of a federal enclave. Moreover, the general intention was the 
creation of a non-state under complete congressional authority as a federal 
enclave. The Framers clearly understood imd intended for the District to be 
represented derivatively by the entire Congress. 

The Federalist No. 43, at 289 (James Madison) (James E. Cooke ed., 

1961). 

-- Id. 

24 

See generally Peter Raven-Hansen, The Constitutionality of D.C. 
Statehood, 60 Geo. Wash. L. Rev. 160, 168 (1991) (citing James Madison, 
The Debates in the Federal Convention of 1787 Which Framed the 
Constitution of the United States of America 420 (Gailhud Hund & James 
Brown Scott eds., 1920)). 
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While T believe that the intentions and purposes behind the creation of 
the federal enclave is clear. 1 do not believe that most of these concerns have 
continued relevance for legislators. Since the Constitutional Convention, 
courts have recognized that federal, not state, jurisdiction governs federal 
lands. As the Court stressed in Hancock v. Train^^ “because of the 
fundamental importance of the principles shielding federal installations and 
activities from regulation by the States, an authorization of state regulation is 
found only when and to the extent there is ‘a clear congressional mandate,’ 
‘specific congressional action’ that makes this authorization of state 
regulation ‘clear and unambiguous.’”"* Moreover, the federal government 
now has a large security force and is not dependent on the states. Finally, 
the position of the federal government vis-a-vis the states has flipped with 
the federal government now the dominant party in this relationship. Thus, 
even though federal buildings or courthouses are located in the various states, 
they remain legally and practically separate from state jurisdiction - though 
enforcement of state criminal laws does occur in such buildings. Just as the 
United Nations has a special status in New York City and does not bend to 
the pressure of its host country or city, the federal government does not need 
a special federal enclave to exercise its independence from individual state 
governments. 

The original motivating purposes behind the creation of the federal 
enclave, therefore, no longer exist. Madison wanted a non-state location for 
the seat of government because “”if any state had the power of legislation 
over the place where Congress should fix the general government, this 
would impair the dignity, and hazard the safety, of Congress. There is no 
longer a cognizable “hazcird [to] safety” but there certainty remains the 
symbohc question of the impairment to the dignity for the several states of 
locating the seat of government in a specific state. It is a question that 
should not be dismissed as insignificant. I personally believe that the seat of 
the federal government should remain completely federal territory as an 
important symbol of the equality of all states in the governance of the nation. 


426 U.S. 167, 179 (1976). 

"* See also Paul v. United States, 371 U.S. 245, 263 (1963); Kem- 
Limerick, Inc. v. Scurlock, 347 U.S. 110, 122 (1954); California ex rel State 
Water Resources Control Board v. EPA, 511 F.2d 963, 968 (9th Cir. 1975). 

3 The Debates in the Several State Conventions on the Adoption of 
the Federal Constitution as Recommended by the General Convention at 
Philadelphia in 1787 89 (Madison, J.) (Jonathan Elliot ed., 2d ed. 1907). 
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The actual seat of government, however, is a tiny fraction of the actual 
federal district. 

Throughout this history from the first suggestion of a federal district 
to the retrocession of the Virginia territory, the only options for 
representation for District residents were viewed as limited to either a 
constitutional amendment or retrocession of the District itself^® Those 
remain the only two clear options today, though retrocession itself can take 
any different forms in its actual execution, as will be discussed in Section V. 

III. 

THE UNCONSTITUTIONALITY OF THE CREATION OF A 
SEAT IN THE HOUSE FOR THE DISTRICT UNDER ARTICLE I 

A. H.R. 1433 Violates Article 1 of the Constitution in 

Awarding Voting Rights to the District of Columbia. 

As noted above, I believe that the Dinh imd Starr analyses is 
fundamentally flawed and that H.R. 1433 would violate the clear language 
and meaning of Ardcle I. To evaluate the constitutionality of the legislation, 
one begins with the text, explores the original meaning of the language, and 
then considers the implications of the rivaling interpretations for the 
Constitution system. I believe that this analysis overwhelmingly shows that 
the creation of a vote in the House of Representatives for the District would 
do great violence to our constitutional traditions and values. To succeed, it 
would require the abandonment of traditional interpretative doctrines and 
could invite future manipulation of one of the most essential and stabilizing 
components of the Madisonian democracy: the voting rules for the 
legislative branch. 

1. The Text of the Constitutional Provisions. 

Any constitutional analysis necessarily begins with the text of the 
relevant provision or provisions. To the extent that the language clearly 
addresses the question, there is obviously no need to proceed further into 
other interpretative measures that look at the context of the provision, the 


Efforts to secure voting rights in the courts have failed, see Adams v. 
Clinton, 90 F. Supp. 2d 35, 50 (D.D.C. 2000). 
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historical evidence of intent, etc. The instant question could arguably end 
with this simple threshold inquiry. 

In this controversy, there are two primary provisions. The most 
important provision is found in Article 1, Section 2: 

The House of Representatives shall be composed of Members chosen 
every second Year by the People of the several States, and the 
Electors in each State shall have the Qualifications requisite for 
Electors of the most numerous Branch in the States Legislamre.^® 

As with the Seventeenth Amendment election of the composition of the 
Senate,’” the text clearly limits the House to the membership of 
representatives of the several states. The second provision is the District 
Clause found in Article I, Section 8 which gives Congress the power to 
“exercise exclusive Legislation in all Cases whatsoever, over such District.” 

On its face, the reference to “the people of the several states” is a cleLir 
restriction of the voting membership to actual states. The reference to 
“states” is repeated in the section when the Framers specified that each 
representative must “when elected, be an inhabitant of that State in which he 
shall be chosen.” Moreover, the reference to “the most numerous Branch in 
the States Legislature” clearly distinguishes the state entity from the District. 
The District had no independent government at the time and currently has 
only a city council. In reading such constitutional language, the Supreme 
Comt has admonished courts that “every word must have its due force, and 
appropriate meaning; ... no word was unnecessarily used or needlessly 
added.”^^ Here the drafters refer repeatedly to states or several states as well 
as state legislatures in defining the membership of the House of 
Representatives. Putting aside notions of plain meaning, the stracture and 


" U.S. Const. Art. I, Sec.2. 

While not directly relevant to H.R. 5388, the Seventeenth Amendment 
contains similar language that mandates that the Senate shall be composed of 
two senators of each state “elected by the people thereof.” 
j;' Holmes v. Jennisom 39 U.S. (14Pet.) 540, 570-71 (1840). 

It is trae that plain meaning at times can be over-emphasized. See 
Frank H. Easterbrook, Text, History, and Structure in Statutory 
Interpretation, 17 Harv. LL. & Pub. Pol’y 61, 67 (1994) (“Plain meaning as 
a way to understand language is silly. In interesting cases, meaning is not 
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language of this provision clearly indicate that the drafters were referencing 
formal state entities. It takes an act of willful blindness to ignore the 
obvious meaning of these words. 

As will be discussed more fully below, the obvious meaning of this 
section is supported by a long line of cases that repeatedly deny the District 
the status of a state and reaffirm the intention to create a non-state entity. 
This status did not impair the ability of Congress to impose other obligations 
of citizenship. Thus, in Loughborough v. Blake,^' the Court ruled that the 
lack of representation did not bar the imposition of taxation. Lower courts 
rejected challenges to the imposition of an unelected local government. The 
District was created as a unique area controlled by Congress that expressly 
distinguished it from state entities. This point was amplified by then Judge 
ScaUa of the D.C. Circuit in United States v. Cohen:^* the District Clause 
“enables Congress to do many things in the District of Columbia which it 
has no authority to do in the 50 states. There has never been any rule of law 
that Congress must treat people in the District of Columbia exactly as people 
me treated in the vmious states.” 

2. The Context of the Language. 

In some cases, the language of a constimtional provision can change 
when considered in a broad context, particularly with similar language in 
other provisions. The Supreme Court has emphasized in matters of statutory 
construction (and presumably in constitutional intei'pretation) that courts 
should “assume[J that identical words used in different parts of the same act 
are intended to have the same meaning.”^^ This does not mean that there 
cannot be exceptions’*’ but such exceptions must be based on circumstances 


‘plain’ ; it must be imputed; and the choice among meanings must have a 
footing more sohd than a dictionary.”). Yet, it should not be ignored when 
the context of the language makes its meaning plain, as here. 

” 18 U.S. (5 Wheat.) 317, 324(1820). 

733 F.2d 128, 140 (D.C. Cir. 1984). 

Sorenson v. Sec’y of the Treasury, 475 U.S. 85 1 , 860 ( 1 986). 

See, e.g., District of Columbia v. Carter, 409 U.S. 418, 419-20 (1973) 
(“[wjhether the District of Columbia constitutes a ‘State or Territory’ within 
the meaning of imy particular statutory or constitutional provision depends 
upon the character and aim of the specific provision involved.”). 



49 


PREPARED STATEMENT - PAGE 12 
PROFESSOR JONATHAN TTIRLEY 

under which the consistent interpretation would lead to conflicting or clearly 
unintentional results.’’ 

The most relevant language in this controversy is obviously the word 
“states.” A review of the Constitution shows that this term is ubiquitous. 
Within Article 1, the word “states” is central to defining the Article’s 
articulation of various powers and responsibilities. Indeed, if states were 
intended to have a more fluid meaning to extend to non-states like the 
District, various provisions become unintelligible. For both the composition 
of the House and Senate, the defining unit was that of a state with a distinct 
government, including a legislative branch. For example, under the 17* 
Amendment in 1913, Article I, Clause 1 read: “The Senate of the United 
States shall be composed of two Senators from each state, chosen by the 
Legislature thereof . . .” For much of its history, the District did not have an 
independent government, let alone a true state legislative branch. 

Likewise, the Framers referred to electors of the House of 
Representatives having "the Qualifications requisite for Electors of the most 
numerous Branch of the State legislature” in Article I, Section 2. 

The drafters also referred to the “executive authority” of states in issuing 
writs for special elections to fill vacancies in Article I, Section 2. Like the 
absence of a legislative branch, the District did not have a true executive 
authority. 

In the conduct of elections under Article 1, Section 4, the drafters 
again mandated that “each state” would estabhsh the “[tjhe Times, Places, 
and Manner.” This provision specifically juxtaposes the authority of such 
states with the authority of Congress. The provision makes little sense if a 
state is defined as including entities created and controlled by Congress. 

Indeed, if the Framers believed that the District was a quasi-state 
under a fluid definition, the District would have presumably had a 
representative and two Senators from the start. Article 1, clause 3 specified 
that “each state shall have at Least one Representative.” Yet, there is no 


’ See, e.g., Milton S. Kronheim & Co., v. District of Columbia, 91 F.3d 
193, 198-99 (D.C. Crr. 1996) (holding that the Commerce Clause and the 
Twenty-First Amendment apply to the District even though “D.C. is not a 
state.”). 
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reference to the District in any of these provisions. It is relegated to the 
District Clause, which puts it under the authority of Congress. 

The reference to “states” obviously extends beyond Article I. Article 
II specified that “the Electors [of the president] shall meet in their respective 
States” and later be “transmit[tedj to the Seat of the Government of the 
United States,” that is, the District of Columbia. When Congress wanted to 
give the District a vote in the process, it passed the 23'“^ Amendment. That 
amendment expressly distinguishes the District from the meaning of a state 
by specifying that District electors “shall be considered, for the purposes of 
the election of President and Vice President, to be electors by a state.” 

Likewise, when the Framers specified how to select a president when 
the Electoral College is inconclusive, they used the word “states” to 
designate actual state entities. Pursuimt to Article II, Section 1, “the Votes 
shall be taken by States the Representation from each State having one 
Vote.” 


Conversely, when the drafters wanted to refer to citizens without 
reference to their states, they used fairly consistent language of “citizens of 
the United States” or “the people.” This was demonstrated most vividly in 
provisions such the Tenth Amendment, which states that “[t]he powers not 
delegated to the United States by the Constitution, nor prohibited by it to the 
states, are reserved to the states respectively, or to the people.”^* Not only 
did the drafters refer to the two common constitutional categories for rights 
and powers (in addition to the federal government), but it would be absurd 
argue that a federal enclave could be read into the meaning of states in such 
provisions. The District as a whole was delegated to the United States. As 
the D.C. Circuit stressed recently in Parker, “the authors of the Bill of 
Rights were perfectly capable of distinguishing between “the people,” on the 
one hand, and “the states,” on the other.” Likewise, when the drafters of the 
Constitution wanted to refer to the District, they did so clearly in the text. 
This was evident not only with the original Constitution and the Bill of 


See generally Lee v. Flintkote Co., 593 F.2d 1275, 1278 n.l4 (D.C. 
Cir. 1 979) (“[t]he District, unlike the states, has no reserved power to be 
guaranteed by the Tenth Amendment.”). The same can be said the Eleventh 
Amendment. See LaShawn v. Barry, 87 F.3d 1389, 1394 n.4 (D.C. Cir. 
1996) (“The District of Columbia is not a state . . . Thus, [the Eleventh 
Amendment] has not application here.”). 
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Rights, but much later amendments. For example, the Twenty-Third 
Amendment giving the District the right to have presidential electors 
expressly distinguishes the District from the States in the Constitution and 
establishes, for that purpose, the District should be treated like a State: 
mandating “[aj number of electors of President and Vice President equal to 
the whole number of Senators and Representatives in Congress to which the 
District would be entitled if it were a State.”^^ This amendment makes little 
sense if Congress could simply bestow the voting rights of states on the 
District. Rather, it reaffirmed that, if the District wishes to vote 
constimtionally as a State, it requires an amendment formally extending such 

•, 40 

parity. 


These textual references illustrate that the drafters knew the difference 
between the nouns “state,” “territory.” and “the District” and used them 
consistently. If one simply takes the plain meaning of these terms, the 
various provisions produce a consistent and logical meaning. It is only if one 
inserts ambiguity into these core terms that the provisions produce conflict 
imd incoherence. 

3. The Original and Historical Meaning. 

i. Original Understanding of the District as a Non-State Entity. As 
noted above, the District was clearly and expressly created as a non-state 
entity. The Supreme Court has observed that “ft]he object of the grant of 
exclusive legislation over the district was . . . national in the highest sense, 
and the city organized under the grant became the city, not of a state, not of 


U.S. Const. XXIll amend. Sec. 1. 

Even collateral provisions such as the prohibition on federal offices 
and emoluments in Article I, Section 6 make little sense if the drafters 
believed that the District could ever be treated like a state. For much of its 
history, the District was treated either like a territory or a federal agency. 
Lyndon Johnson appointed Mayor Walter Washington to his post by 
executive power over federal agencies. Officials held their offices and 
received their salaries by either legislative or executive action. Since the 
District was a creation and extension of the federal government, its officials 
held federal or quasi-federal offices. In the 1970s, Home Rule created more 
recognizable offices of a city government - though still ultimately under the 
control of Congress. 
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a district, but of a nation. While Madison conceded that some form of 
“municipal legislature for local purposes” might be allowed, the district was 
to be the creation of Congress and maintained at its discretion."^” 

Despite some suggestion to the contrary, the absence of a vote in 
Congress was clearly understood as a prominent characteristic of a federal 
district. During ratification, various leaders objected to the 
disenfranchisement of the citizens in the district and even suggested 
amendments that would have addressed the problem. One such amendment 
was offered by Alexander Hamilton, who wanted the District residents to be 
able to secure representation in Congress once they grew to a reasonable 
size."*’ Neither this nor other such amendments offered in states like North 
Carolina and Pennsylvania were adopted. 

This is not to say that the precise conditions of the cessation were 
clear. Indeed, some states passed Amendments that qualified their votes - 
amendments that appear to have been simply ignored. Thus, Virginia 
ratified the Constitution but specifically indicated that some state authority 
would continue to apply to citizens of the original state from which “Federal 
Town and its adjacent District” was ceded. Moreover, Congress enacted a 
law that provided that the laws of Maryland and Virginia “shall be and 
continue in force”"*"* in the District - suggesting that, unless repealed or 
amended, Maryland continues to have jurisdictional claims in the District. 

Whatever ambiguity existed over continuing authority of Maryland or 
Virginia, the disenfranchisement of citizens from votes in Congress was 
clearly understood. Republican Rep. John Smilie from Pennsylvania 
objected that “the people of the District would be reduced to the state of 
subjects, and deprived of their political rights.”"*^ At the time of the 
ratification, leaders knew and openly discussed the non-voting status of the 
District in the clearest and strongest possible language: 


"** O’Donoghue, 289 U.S. at 539-40. 

"*^ The Federalist No. 43, at 280 (J. Madison) 

"*’ 5 The papers of Alexander Hamilton 1 89 (Harold C. Syrett & Jacob E. 

Cooke eds., 1962). 

"*^ Act of Feb. 27, 1801, ch. 15, § 1, 2 stat. 103. 

10 Annals of Cong. 992 (1801); see also Congressional Research 
Service, supra, at 6. 
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We have most happily combined the democratic representative with 
the federal principle in the Union of the States. But the inhabitants of 
this territory, under the exclusive legislation of Congress, partake of 
neither the one nor the other. They have not, and they cannot possess 
a State sovereignty; nor are they in their present situation entitled to 
elective franchise. They are as much the vassals of Congress as the 
troops that garrison your forts, and guard your arsenals. They are 
subjects, not merely because they are not represented in Congress, but 
also because they have no rights as freemen secured to them by the 
Constitution.'*^ 

Similarly, in New York, Thomas Tredwell objected that the non-voting 
status of the District residents “departs from every principle of freedom . . . 
subjecting the inhabitants of that district to the exclusive legislation of 
Congress, in whose appointment they have no share or vote.”'*^ 

This debate in 1 804 leaves no question as to the original 
understimding of the status of the District as a non-state without 
representational status. Indeed, not long after the cessation, a retrocession 
movement began. Members questioned the need to “keep the people in this 
degraded simation” and objected to subjecting of American citizens to “laws 
not made with their own consent.”^* The federal district was characterized 
as nothing more than despotic rule “by men ... not acquainted with the 
minute and local interests of the place, coming, as they did, from distances 
of 500 to 1000 miles. Much of this debate followed the same lines of 
argument that we hear today. While acknowledging that “citizens may not 
possess full political rights,” leaders like John Bacon of Massachusetts noted 
that they had special status and influence as residents of the Capitol City.'’® 
Yet, retrocession bills were introduced within a few years of the actual 
cessation - again prominently citing the lack of any congressional 


Mark Richards, Presentation before the Arlington Historical Society, 
May 9, 2002 (citing Congressional Record, 1805: 910) (quoting Rep. 
Ebenezer Ehner of New Jersey). 

2 The Debates in the Several State Conventions on the Adoption of 
the Federal Constitution as Recommended by the General Convention at 
Philadelphia in 1787, at 402 (Jonathan Elliot ed., 1888). 

Richards, supra, at 3 
Id. (quoting Rep. Smilie) 

Id. at 4. 
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representation as a motivating factor. Indeed, the retrocession of Virginia 
highlights the original understanding of the status of the District. Virginians 
contrasted their situation with those residents of Washington. For them, 
cessation was “an evil hour, [when] they were separated” from their state 
and stripped of their political voice.^' Washingtonians, however, were 
viewed as compensated for their loss of political representation. As a 
committee noted in 1835, “folur situation is essentially different, and far 
worse, than that of our neighbors on the northern side of the Potomac. They 
are citizens of the Metropolis, of a great, and noble Republic, and wherever 
they go, there clusters about them all those glorious associations, connected 
with the progress and fame of their country. They are in some measure 
compensated in the loss of their political rights.”^” 

Thus, during the drive for retrocession that began shortly after 
ratification, District residents appear to have opposed retrocession tmd 
accepted the condition as non-voting citizens in Congress for their special 
status. The result was that Northern Virginia was retroceded, changing the 
shape of the District from the original diamond shape created by George 
Washington.^^ The Virginia land was retroceded to Virginia in 1846. The 
District residents chose to remain as part of the federal seat of government - 
independent from participation or representation in any state. Just as with the 
first cessation, it was clear that residents had knowingly “relinquished the 
right of representation, and . . . adopted the whole body of Congress for its 
legitimate government.”’"* 

Finally, much is made of the ten-year period during which District 
residents voted with their original states - before the federal government 
formally took over control of the District. As established in Adams, this 


Under the Residence Act of July 16, 1790, Washington was given the 
task - not surprising given his adoration around the country and his 
experience as a surveyor. Washington adopted a diamond-shaped area that 
included his hometown of Alexandria, Virginia. This area included areas 
that now belong to Alexandria and Arlington. At the time, the area 
contained two developed municipalities (Georgetown and Alexandria) and 
two undeveloped municipalities (Hamburg - later known as Funkstown — 
and Carrollsburg). 

Loughborough v. Blake, 18 U.S. (5 Wheat.) 317, 324 (1820). 
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argument has been raised and rejected by courts as without legal 
significance.^^ This was simply a transition period before the District 
became the federal enclave. It was clearly neither the intention of the 
drafters nor indicative of the post-federalization status of residents. Rather, 
as indicated by the Supreme Court,^® the exclusion of residents from voting 
was the consequence of the completion of the cessation transaction - which 
transformed the territory from being part of a state, whose residents were 
entitled to vote under Article I, to being part of the seat of government, 
whose residents were not. Although Congress’ exercise of jurisdiction over 
the District through passage of the Organic Act was the last step in that 
process, it was a step expressly contemplated by the Constitution.^^ 

a. Historical Evolution of the District Government. When one 
looks at the historical structure and status of the District as a governing unit, 
it is obvious that neither the drafters nor later legislators would have viewed 
the District as interchangeable with a state under Article I. When this 
District was first created, it was barely a city, let alone a substitute for a 
state: “The capitol city that came into being in 1800 was, in reality, a few 
federal buildings surrounded by thinly populated swampland, on which a 
few marginal farms were maintained.” * 

For much of its history, the District was not even properly classified 
as an independent city. In 1802, the first mayor was a presidential appointee 
— as was the council.'^'’ Congress continued to possess authority over its 
budget and operations. While elections were allowed until 1871, the city 
was placed under a territorial government and effectively run by a Board and 
Commissioner of Public Works - again appointed by the President. After 
1874, the city was run through Congress and the Board of Commissioners.®® 


Adams v. Clinton, 90 F. Supp. 2d 35, 62 (D.D.C. 2000); Albaugh v. 
Tawes, 233 F. Supp. 576, 576 (D.Md. 1964) (per curiam). 

Reily V. Lamar, 6 U.S. (2 Crunch) 344, 356-57 (1805). 

Adams v. Clinton, 90 F. Supp. 2d 35, 62 (D.D.C. 2000). 

Philip G. Schrag, By the People: The Political Dynamics of a 
Constitutional Convention, 72 Geo. L.J. 819, 826 (1984) (noting that ‘Ttjhe 
towns of Georgetown and Alexandria were included in the District, but even 
Georgetown was, to Abigail Adams, ‘the very dirtyest Hole I ever saw for a 
place of any trade or respectability of inhabitants”). 

” Id. at 826-828. 
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President Lyndon Johnson expressly treated the District as the 
equivalent of a federal agency when he appointed Walter Washington to be 
mayor in 1967.^^ Under Johnson’s legal interpretation, giving the District a 
vote in Congress would have been akin to making the Department of 
Defense a member to represent all of the personnel and families on military 
bases. Thus, for most of its history, the District was maintained as either a 
territory or a federal agency. Both of these constructions is totally at odds 
with the qualification and descriptions of voting members of Congress. The 
drafters went to great lengths to guarantee independence of members from 
federal offices or benefits in Article 1, Section 6. Likewise, no members are 
subject to the potential manipulation of their home powers by either the 
federal government or the other states (through Congress). 

The historical record belies any notion that either the drafters or later 
legislators considered the District to be fungible with a state for the purposes 
of voting in Congress. These sources show that the strongest argument for 
full representation is equitable rather than constitutional or historical. As 
will be shown in the final section of this statement, the inequitable status of 
the District can and should be remedied by other means. 

4. A Response to Messrs. Dinh, Starr et al. 

It is true that the District is viewed as “an exceptional community” 
that is “[ujnlike either the States or Territories,”^" this does not mean that 
this unique or “sui generis” status empowers Congress to bestow the rights 
and privileges to the District that are expressly given to the states. To the 
contrary. Congress has plenary authority in the sense that it holds legislative 
authority on matters within the District.'’’ The extent to which the District 
has and will continue to enjoy its own governmental systems is due entirely 
to the will of Congress.^’' This authority over die District does not mean that 
it can increase the power of the District to compete with the states or dilute 
their constitutionally guaranteed powers under the Constitution. Indeed, as 


Id. at 829-830. 

District of Columbia v. Carter, 409 U.S. 418, 452 (1973) 

Id., 409 U.S. at 429 (“The power of Congress over the District of 
Columbia includes all the legislative powers which a state may exercise over 
its affairs.”). 

^ See Home Rule Act of 1973, D.C. Code §§1-201.1 et seq. 
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noted below, the District itself took a similar position in recent litigation 
when it emphasized that it should not he treated as a state under the Second 
Amendment and that constitutional limitations are not imphcated by laws 
affecting only the federal enclave with “no possible impact on the states.”*’ 

Given the foregoing sources, it is hard to see the “ample constitutional 
authority” alluded to by Dinh and Chames.** To the contrary, the arguments 
made in their paper strongly contradict suggestions of inherent authority to 
create de facto state members of Congress. For example, it is certainly true 
that the Constitution gives Congress “extraordinary and plenary power to 
legislate with respect to the District.”*^ However, this legislation is not 
simply a District matter. This legislation affects the voting rights of the 
states by augmenting the voting members of Congress. This is legislation 
with respect to Congress and its structural make-up. More importantly, Dinh 
and Chcnnes go to great lengths to point out how different the District is 
from the states, noting that the District Clause 

works an exception to the constitutional structure of ‘our Federalism,” 
which dehneates and dehmits the legislative power of Congress and 
state legislatures. In joining the Union, the states gave up certain of 
their powers. Most explicitly. Article II, section 10 specifies which 
are prohibited to the States. None of these prohibitions apply to 
Congress when it exercises its authority under the District Clause. 
Conversely, Congress is limited to legislative powers enumerated in 
the Constitution; such limited enumeration, coupled with the 
reservation under the Tenth Amendment, serves to check the power of 
Congress vis-a-vis the states.** 

This is precisely the point. The significant differences between tbe District 
and the states further support the view that they cannot be treated as the 
same entities for the purposes of voting in Congress. The District is not 
independent of the federal government but subject to tbe will of the federal 
government. Nor is the District independent of the states, which can 
exercise enormous power over its operations. The drafters wanted members 


Brief for the District of Columbia in Parker v. District Columbia, 
2007 U.S. App. LEXIS 5519, December 7, 2006 (D.C. Or. 2007), at 38. 
** Dinh & Charnes, supra, at 4. 

Id. 

Id. at 6. 
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to be independent of any influence exerted through federal offices or the 
threat of arrest. For that reason, they expressly prohibited memhers from 
holding offices with the federal government*® other than their legislative 
offices and protected them under the Speech or Debate Clause.^® The 
District has different provisions because it was not meant to act as a state. 

For much of its history, the District was treated like a territory or a federal 
agency without any of the core independent institutions that define most 
cities, let alone states. Thus, the District is allowed exceptions because it is 
not serving the functions of a state in our system. 

It has heen argued hy both Dinh and Starr that the references to 
“states” are not controlling because other provisions with such references 
have been interpreted as nevertheless encompassing District residents. This 
argument is illusory. The relatively few cases extending the meaning of 
states to the District often involved irreconcilable conflicts between a literal 
meaning of the term state and the inherent rights of all American citizens 
under the equal protection clause and other provisions. District citizens 
remain U.S. citizens, even though they are not state citizens. The creation of 
the federal district removed one right of citizenship - voting in Congress - in 
exchange for the status of being part of the Capitol City. It was never 
intended to turn residents into non-citizens with no constitutional rights. As 
the Court stated in 1901: 

The District was made up of portions of two of the original 
states of the Union, and was not taken out of the Union by 
cessation. Prior thereto its inhabitants were entitled to all the 
rights, guaranties, and immunities of the Constitution . . . 

The Constitution had attached to [the District] irrevocably. 

There are steps which can never be taken backward .... The 
mere cession of the District of Columbia to the Federal 
government rehnquished the authority of the states, but it did 
not take it out of the United States or from under the aegis of 
the Constitution. Neither party had ever consented to that 
construction of the cession.^' 


U.S. Const. Art. 1, Sec. 6, cl. 1. 

U.S. Const. Art. 1, Sec. 6, cl. 2. 

O’Donoghue v. United States, 289 U.S. 516, 540-541 (1933) (quoting 
Downes v. Bidwell, 182 U.S. 244, 260-61 (1901)). 
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The upshot of these opinions is that a literal interpretation of the word 
“states” would produce facially illogical and unintended consequences. 

Since residents remain U.S. citizens, they must continue to enjoy those 
protections accorded to citizens.^" Otherwise, they could all be enslaved or 
impaled at the whim of Congress. 

Likewise, the Commerce Clause is intended to give Congress the 
authority to regulate commerce that crosses state borders. While the Clause 
refers to commerce “among the several states,” the Court rejected the notion 
that it excludes the District as a non-state.^^ The reference to several states 
was to distinguish the regulated activity from intra-state commerce. As a 
federal enclave, the District was clearly subsumed within the Commerce 
Clause. 

None of these cases means that the term “states” can now be treated as 
having an entirely fluid and malleable meaning. The courts merely adopted a 
traditional approach to interpreting these terms as a way to minimize the 
conflict between provisions and to reflect the clear intent of the various 
provisions.^"^ The District clause was specifically directed at the meaning of 
a state - it creates a non-state status related to the seat of government and 
particularly Congress. Non-voting status directly relates and defines that 
special entity. In provisions dealing with such rights as equal protection, the 
rights extend to all citizens of the United States. The literal interpretation of 
states in such contexts would defeat the purpose of tlie provisions and 
produce a counterintuitive result. Tlius, Congress could govern the District 
without direct representation but it must do so in such a way as not to violate 
those rights protected in the Constitution: 

Congress may exercise within the District all legislative powers 
that the legislature of a State might exercise within the State; 
and may vest and distribute the judicial authority in and among 
courts and magistrates, and regulate judicial proceedings before 


See, e.g., Callan v. Wilson, 127 U.S. 540, 550 (1888) (holding that 
District residents continue to enjoy the right to trial as American citizens.). 

Stoutenburgh V. Hennick, 129 U.S. 141 (1888). 

See also District of Columbia v. Carter, 409 U.S. 418, 420 (1973) 
(“Whether the District of Columbia constitutes a ‘State or Territory’ within 
the meaning of rmy particular statutory or constitutional provision depends 
upon the character and aim of the specific provision involved.”). 
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them, as it may think fit, 50 long as it does not contravene any 
provision of the Constitution of the United StatesJ^ 

Supporting the textual interpretation of the District Clause is the fact that 
Congress had to enact statutes and a constitutional amendment to treat the 
District as a quasi-state for some purposes. Thus, Congress could enact a 
law that allowed citizens of the District to maintain diversity suits despite 
the fact that the Diversity Clause refers to diversity between “states.” 
Diversity jurisdiction is meant to protect citizens from prejudice of being 
tried in the state courts of another party. The triggering concern was the 
fairness afforded to two parties from different jurisdictions. District 
residents are from a different jurisdiction from citizens of any state and the 
diversity conflict is equally real. 

The decision in National Mutual Ins. Co. v. Tidewater Transfer Co., 
Inc.,’’^ is heavily relied upon in the Dinh and Starr analyses. However, the 
actual rulings comprising the decision would appear to contradict their 
conclusions. Only two justices indicated that they would treat the District as 
a state in their interpretations of the Constitution. The Court began its 
analysis by stating categorically that the District was not a state and could 
not be treated as a state under Article 111 . This point was clearly established 
in 1805 in Hepburn v. Ellzey,^’’ only a few years after the establishment of 
the District. The Court rejected the notion that “Columbia is a distinct 
political society; and is therefore “a state” ... the members of the American 
confederacy only are the states contemplated in the constitution.”’® This 
view was reaffirmed again by the Court in 1948: 

In referring to the “States” in the fateful instrument which 
amalgamated them into the “United States,” the Founders obviously 
were not speaking of states in the abstract. They referred to those 
concrete organized societies which were thereby contributing to the 
federation by delegating some part of their sovereign powers and to 
those that should later be organized and admitted to the partnership in 
the method prescribed. They obviously did not contemplate 
unorganized and dependent spaces as states. The District of Columbia 


Palmore v. United States, 411 U.S. 389, 397-398 (1973). 
337 U.S. 582 (1948) 

6 U.S. (2 Crunch) 445 (1805). 

Id. at 453. 


78 
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being nonexistent in any form, much less a state, at the time of the 
compact, certainly was not taken into the Union of states by it, nor has 
it since been admitted as a new state is required to be admitted/® 

However, the Court also ruled that Congress could extend diversity 
jurisdiction to the District because this was a modest use of Article 1 
authority given the fact that the “jurisdiction conferred is limited to 
controversies of a justiciable nature, the sole feature distinguishing them 
from countless other controversies handled by the same courts being the fact 
that one party is a District citizen.”*® Thus, while residents did not have this 
inherent right as members of a non-state. Congress could include a federal 
enclave within the jurisdictional category. 

When one looks at tlie individual opinions of this highly fractured 
plurality decision, it is hiird to see what about Tidewater gives advocates so 
much hope.*^ Dinh and his co-author Charnes state that “ftlhe significance 
of Tidewater is that the five justices concurring in the result believed either 
that the District was a state under the terms of the Constitution or that the 
District Clause authorized Congress to enact legislation treating the District 
as a state. Yet, to make this bill work, a majority of the Court would have 
to recognize that the District clause gives Congress this extraordinary 
authority to convert the District into an effective state for voting purposes. 

In Tidewater, six of nine justices appear to reject the argument that the 
clause could be used to extend diversity jurisdiction to the District, a far 
more modest proposal than creating a voting non-state entity. It was the fact 
that five justices agreed in the result that produced the ruling, a point 
emphasized by Justice Frankfurter when he noted with considerable irony in 
his dissent: 

A substantial majority of the Court agrees that each of the two 
grounds urged in support of the attempt by Congress to extend 
diversity jurisdiction to cases involving citizens of the District of 
Columbia must be rejected — but not the same majority. And so, 


National Mutual Ins.. 337 U.S. at 588. 

Id. at 592. 

The Congressional Research Service included an exhaustive analysis 
of the case in its excellent smdy of this bill and its constimtionality. 
Congressional Research Service, supra, at 16. 

Dinh & Charnes, supra, at 13. 
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conflicting minorities in combination bring to pass a result - 
paradoxical as it may appear — which differing majorities of the Court 
find insupportable.®^ 

When one reviews the insular opinions, it is easy to see what Frankfurter 
meant and why this case is radically overblown in its significance to the 
immediate controversy. Justices Rutledge and Murphy, in concurring, based 
their votes on the irrelevance of the distinction between a state citizen and a 
District citizen for the purposes of diversity. This view, however, was 
expressly rejected by the Jackson plurality of Jackson, Black, and Burton. 
The Jackson plurality did not agree with Rutledge that the term “state” had a 
more fluid meaning - an argument close to the one advanced by Dinh and 
Starr. Conversely, Rutledge and Murphy strongly dissented from the 
arguments of the Jackson plurality.*^ Likewise, two dissenting opinions. 
Justice Frankfurter, Vinson, Douglas imd Reed rejected arguments that 
Congress had such authority under either the District Clause or the Diversity 
Clause in the case. The Jackson plurality prevailed because Rutledge and 
Murphy were able to join in the result, not the rationale. Rutledge and 
Murphy suggested that they had no argument with the narrow reading of the 
structuring provisions concerning voting members of Congress. Rather, they 
drew a distinction with other provisions affecting the rights of individuals as 
potentially more expansive: 

[The] nturow and hteral reading was grounded exclusively on three 
constitutional provisions: the requirements that members of the House 
of Representatives be chosen by the people of the several states; that 
the Senate shall be composed of two Senators from each state; and 
that each state "shall appoint, for the election of the executive," the 
specified number of electors; all, be it noted, provisions relating to the 
organization and stracture of the political departments of the 
government, not to the civil rights of citizens as such. 

Thus, Rutledge saw that, even allowing for some variation in the 
interpretation of “states,” there was distinction to be drawn when such 
expansive reading would affect the organization or structure of Congress. 


Tidewater, 337 U.S. at 654 

Id. at 604 (“But I strongly dissent from the reasons assigned to 
support it in the opinion of MR. JUSTICE JACKSON.”) 
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This would leave at most three justices who seem to support the 
interpretation of the District clause advanced in this case. 

The citation of Geofroy v. Riggs,^^ by Professor Dinh is equally 
misplaced. It is true that the Court found that a treaty referring to “states of 
the Union” included the District of Columbia. However, this interpretation 
was not based on the U.S. Constitution and its meaning. Rather, the Court 
relied on meaning commonly given this term under international law: 

It leaves in doubt what is meant by "States of the Union." Ordinarily 
these terms would be held to apply to those political communities 
exercising various attributes of sovereignty which compose the United 
States, as distinguished from the organized municipalities known as 
Territories and the District of Columbia. And yet separate 
communities, with an independent local government, me often 
described as states, though the extent of their poMtical sovereignty be 
limited by relations to a more general government or to other 
countries. Halleck on Int. Law, c. 3, §§ 5, 6, 7. The term is used in 
general jurisprudence and by writers on public law as denoting 
organized political societies with an established government.®® 

This was an interpretation of a treaty based on the most logical meaning that 
the signatories would have used for its terminology. It was not, as suggested, 
an interpretahon of the meaning of that term in the U.S. Constituhon. 

Indeed, as shown above, the Court begins by recognizing the more narrow 
meaning under the Constitution before adopting a more generally understood 
meaning in the context of international and public law for the purpose of 
interprehng a treaty. 

Finally, Professor Dinh and Mr. Charnes place great importance on 
the fact that cihzens overseas are allowed to vote under the Uniformed and 
Overseas Citizens Absentee Voting Act (UOCAVA).®^ This fact is cited as 
powerful evidence that “[ijf there is no constitutional bar prohibiting 
Congress from permitting overseas voters who are not citizens of a state to 
vote in federal elections, there is no constitutional bar to similar legislation 


133 U.S. 258 (1890). 

Id. at 268. 

Pub. L. 99-410, 100 Stat. 924 (1986), codified at 42 U.S.C. §§ 1973ff 
et seq. (2003). 
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extending the federal franchise to District residents.” Again, the comparison 
between overseas and District citizens is misplaced. While UOCAVA has 
never been reviewed by the Supreme Court and some legitimate questions 
still remain about its constitutionality, a couple of courts have found the 
statute to be constitutional.*® In the overseas legislation. Congress made a 
logical choice in treating citizens abroad as continuing to be citizens of the 
last state in which they resided. This same argument was used and rejected 
in Attorney General of the Territory of Guam v. United States.^^ In that case, 
citizens of Guam argued (as do Dinh and Charnes) that the meaning of state 
has been interpreted liberally and the Overseas Act relieves any necessity for 
being the resident of a state for voting in the presidential election. The court 
categorically rejected the argument and noted that the act was “premised 
constitutionally on prior residence in a state.”®® The court quoted from the 
House Report in support of this holding: 

The Committee believes that a U.S. citizen residing outside the 
United States can remain a citizen of his last State of residence 
and domicile for purposes of voting in Federal elections under 
this bill, as long as he has not become a citizen of another State 
and has not otherwise relinquished his citizenship in such prior 
State.®' 


Given this logical and limited rationale, the Court held that UOCAVA “does 
not evidence Congress’s ability or intent to permit all voters in Guam 
elections to vote in presidential elections.”®* 


Granting a vote in Congress is not some tinkering of “the mechanics 
of administering justice in our federation.”®* This would touch upon the 
constitutionally sacred rules of who can create laws that bind the nation.®’' 


See Romeu v. Cohen, 265 F.3d 1 18 (2d Cir. 2001); De La Rosa v. 
United States, 842 F. Supp. 607, 61 1 (D. P. R. 1994). 

*® 738 F.2d 1017 (9"' Cir. 1984). 

®® Id. at 1020. 

®' Id. (citing H.R. Rep. No. 649, 94"* Cong., C Sess. 7, reprinted in 1975 
U.S. Code Cong. & Ad. News 2358, 2364). 


National Mutual Ins. at 585. 

®’' In the past, the District imd various territories were afforded the right 
to vote in Committee. However, such committees are merely preparatory to 
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This is not the first time that Congress has sought to give the District a 
voting role in the political process that is given textually to the states. When 
Congress sought to have the District participate in the Electoral College, it 
passed a constitutional amendment to accomplish that goal - the Twenty- 
Third Amendment. Likewise, when Congress changed the rules for electing 
members of the United States Senate, it did not extend the language to 
include the District. Rather, it reaffirmed that the voting membership was 
composed of representatives of the states. These cases and enactments 
reflect that voting was a defining characteristic of the District and not a 
matter that can be awarded (or removed) by a simple vote of Congress. 

The overwhelming case precedent refutes the arguments of Messrs. 
Dinh and Starr. Indeed, just last week in Parker v. District of Columbia, 
the United States Court of Appeals for the District of Columbia reaffirmed 
in both majority and dissenting opinions that the word “states” refers to 
actual state entities.*® Parker struck down the District’s gun control laws as 
violative of the Second Amendment.’* That amendment uses the term “a 
free state” and the parties ingued over the proper interpretation of this term. 
Notably, in its briefs and oral argument, the District appeared to take a 
different position on the interpretation of the word “state,” arguing that the 
court could dismiss the action because the District is not a state under the 
Second Amendment — a position later adopted by the dissenting judge. The 
District argued: 

The federalism concerns embodied in the Amendment have no 
relevance in a purely federal entity such as the District because there 
is no danger of federal interference with an effective state mihtia. 

This places District residents on a p;u with state residents. . . . The 


the actual vote on the floor. It is that final vote that is contemplated in the 
constitutional language. See Michel v. Anderson, 14 F.3d 623, 629 (D.C. Cir. 
1994) (recognizing the constitutional limitation that would bar Congress 
from granting votes in the full House). 

Parker v. District of Columbia, 2007 U.S. App. LEXIS 
5519, December 7, 2006 (D.C. Cir. 2007). 

The D.C, Circuit is the most likely forum for a future challenge to this 

law. 

’* U.S. Const, amend. 11 (“A well regulated Militia, being necessary to 
the security of a free State, the right of the people to keep and bear Arms 
shall not be infringed.”). 
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Amendment, concerned with ensuring that the national government 
not interfere with the “security of a free State,” is not implicated by 
local legislation in a federal district having no possible impact on the 
states or their militias.®* 

In the opinion striking down the District’s laws, the majority noted 
that the term “free state” was unique in the Constitution and that 
“[ejlsewhere the Constitution refers to ‘the states’ or ‘each state’ when 
unambiguously denoting the domestic political entities such as Virginia etc.” 
While the dissent would have treated “free state” to mean the same as other 
state references, it was equally clear about the uniform meaning given the 
term states: 

The Supreme Court has long held that “State” as used in the 
Constitution refers to one of the States of the Union, [citing cases] . . . 
In fact, the Constitution uses “State” or “States” 119 times apart from 
the Second Amendment and in 1 16 of the 1 19, the term 
unambiguously refers to the States of the Union.®® 

The dissent goes on to specifically cite the fact that the District is not a state 
for the purposes of voting in Congress.'®® Thus, in the latest decision from 
the D.C. Circuit, the judges continue the same view of the non-state status of 
the District as described in earlier decisions of both the Supreme Court and 
lower courts. 


Brief for the District of Columbia in Parker v. District Columbia, 

2007 U.S. App. LEXIS 5519, December 7, 2006 (D.C. Cir. 2007), at 38 
(emphasis in original). Adding to the irony, die District’s insistence that it 
was a non-state under the Constitution was criticized by the Plaintiffs as 
“specious” because the Second Amendment uses the unique term of “free 
states” rather than “the states” or “the several states.” This term, they argued, 
it was intended to mean a “free society,” not a state entity. Reply Brief for 
the Plaintiff- Appellant in Parker v. District Columbia, 2007 U.S. App. 

LEXIS 5519, December 7, 2006 (D.C. Cir. 2007), at 15 n.4 
®® The dissent noted that the three instances involve the use of “foreign 
state” under Article I, section 9, clause 8; Article 111, section 2, clause 1; and 
the Eleventh Amendment. 
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B. H.R. 1 433 Would Create Both Dangerous Precedent and 

Serious Policy Challenges for the Legislative Branch. 

The current approach to securing partial representation for the 
District is fraught with danger. First, by adopting a liberal interpretation of 
the meaning of states in Article 1, the Congress would be undermining the 
very bedrock of our constitutional system. The membership and division of 
Congress was carefully defined by the Framers. The legislative branch is the 
engine of the Madisonian democracy. It is in these two houses that disparate 
factional disputes are converted into majoritarian compromises - the 
defining principle of the Madisonian system. By allowing majorities to 
manipulate the membership rolls, it would add dangerous instability and 
uncertainty to the system. The rigidity of the interpretation of states serves 
to prevent legislative measures to create new forms of voting representatives 
or shifting voters among states. By taking this approach, the current 
House could award a vote to District residents and a later majority could 
take it away. The District residents would continue to vote, not as do other 
citizens, but at the whim and will of the Congress like some party favor that 
can be withdrawn with the passing fortunes of politics. Moreover, as noted 
below in the discussion of the Utah seat, the evasion of the 435 membership 
limitation created in 1911 would encourage additional manipulations of the 
House rolls in the future. 

Second, if successful, this legislation would allow any majority in 
Congress to create other novel seats in the House. This is not the only 
federal enclave and there is great potential for abuse and mischief in the 
exercise of such authority. Under Article IV, Section 3, “The Congress shall 
have Powers to dispose of and make all needful Rules and Regulations 


This latter approach was raised by Judge Leval in Romeu v. Cohen, 
265 F.3d 118, 128-30 (2d Cir. 2001) when he suggested that Congress 
would require each state to accept a certain proportion of voters in territories 
to give them a voice in Congress. This view has been rejected, including in 
that decision in a concurring opinion that found “no authority in the 
Constitution for the Congress (even with the states’ consent) to enact such a 
provision.” Id. at 1 21 (Walker, Jr., C.J., concurring); see also Igartua-De La 
Rosa V. United States, 417 F.3d 145, 154 n9 (U' Cir. 2005). According to 
Chief Judge Walker, there are “only two remedies afforded by the 
Constitution: (1) statehood . . ., or (2) a constitutional amendment.” Id. at 
136. 
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respecting the Territory or other Property belonging to the United States . . 
Roughly thirty percent of land in the United States (over 659 million acres) 
is part of a federal enclave regulated under the same power as the District/® 
The Supreme Court has repeatedly stated that the congressional authority 
over other federal enclaves derives from the same basic source:"” 

This brings us to the question whether Congress has power to 
exercise 'exclusive legislation' over these enclaves within the 
meaning of Art. 1, § 8, cl. 17, of the Constitution, which reads in 
relevant part: 'The Congress shall have Power * * * To exercise 
exclusive Legislation in all Cases whatsoever' over the District of 
Columbia and 'to exercise like Authority over all Places purchased 
by the Consent of the Legislamre of the State in which the Same 
shall be, for tlie Erection of Forts, Magazines, Arsenals, dock- 
yards, and other needful Buildings.' The power of Congress over 
federal enclaves that comes within the scope of Art. I, § 8, cl. 17, is 
obviously the same as the power of Congress over the District of 
Columbia. The cases make clear that the gnmt of 'exclusive' 
legislative power to Congress over enclaves that meet the 
requirements of Art. I, § 8, cl. 17, by its own weight, bars state 
regulation without specific congressional action.'”'* 

Congress could use the same claimed authority to award seats to other 
federal enclaves. Indeed, since these enclaves were not established with the 
intention of being a special non-state entity, they could claim to be free of 
some of these countervailing arguments, hideed, tliey are often treated the 
same as states for the purposes of federal jurisdiction, taxes, mihhuy service 
etc. There are hterally millions of people living in these areas, including 
Puerto Rico (with a population of 4 million people — roughly eight times the 
size of the District). Puerto Rico would warrant as many as six districts. 


See http://www.gsa.gov/gsa/cm attachments/GSA DOCUME 
NT/FRPR_5-30_updated_R2872-m_0Z5RDZ-i34K-pR.pdf 

In addition to Article 1, Section 8, the Territorial Clause in Article TV. 
Section 3 states that “[tjhe Congress shall have power to dispose of and 
make all needful rules and regulations respecting the territory or other 
property belonging to the United States.” 

Paul V. United States, 371 U.S. 245, 263-64 (1963). 
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Third, while the issue of Senate representation is left largely 
untouched in the Dinh and Starr analyses,'®^ there is no obvious principle 
that would prevent a majority from expanding its ranks with two new Senate 
seats for the District. Two Senators and a member of the House would be a 
considerable level of representation for a non-state with a small population. 
Yet, this analysis would suggest that such a change could take place without 
a constitutional amendment. 

Fourth, this legislation would create a bizarre district that would not 
be affected by a substantial growth or reduction in population. Whether the 
District of Columbia grew to 3 million or shrank to 30,000 citizens, it would 
remain a single congressional district - unlike other districts that must 
increase or decrease to guarantee such principles as one person/one vote. 

Fifth, the inevitable challenge to this bill could produce serious 
legislative complications. With a relatively close House division, the casting 
of an invalid vote could throw future legislation into question as to its 
validity. Moreover, if challenged, the status of the two new members would 
be in question. This latter problem is not resolved by Section 7’s non- 
severability provision, which states “[i]f any provision of this Act, or any 
amendment made by this Act, is declared or held invalid or unenforceable, 
the remaining provisions of this Act and any amendment made by this Act 
shall be treated and deemed invalid and shall have no force or effect of law.” 
However, if the D.C. vote is subject to a temporary or permanent injunction 
(or conversely, if the Utah seat is enjoined), a provision of the Act would not 
be technically “declared or held invalid or unenforceable.” Rather, it could 


In a footnote, Dinh and Charnes note that there may be significance in 
the fact that the Seventeenth Amendment refers to the election of two 
senators “from each state.” Dinh & Charnes, supra, at n. 57. They suggest 
that this somehow creates a more clear barrier to District representatives in 
the Senate - a matter of obvious concern in that body. The interpretation 
tries too hard to achieve a limiting outcome, particularly after endorsing a 
wildly liberal interpretation of the language of Article I. Article I, Section 2 
refers to members elected “by the People of the several states” while the 
Seventeenth Amendment refers to two senators “from each State” and 
“elected by the people thereof.” Since the object of the Seventeenth 
Amendment is to specify the number from each state, it is hard to imagine an 
alternative to saying “two Senators from each State.” It is rather awkward to 
say “two Senators from each of the several states.” 
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be enjoined for years on appeal, without any declaration or holding of 
unenforceability. This confusion could even extend to the next presidential 
election. By adding a district to Utah, that new seat would add another 
electoral vote for Utah in the presidential election. Given the last two 
elections, it is possible that we could have another cliffhanger with a tie or 
one- vote margin between the main candidates. The Utah vote could be 
determinative. Yet, this is likely to occur in the midst of litigation over the 
current legislation. My challenge to the Elizabeth Morgan Act took years 
before it was struck down as an unconstimtional Bill of Attainder. Thus, we 
could face a constitutional crisis over whether the Congress will accept the 
results based upon this vote when both the Utah and District seats might be 
nullified in a final ruling. 

Sixth, since delegates are not addressed or defined in Article 1, these 
new members from the District or territories tire not technically covered by 
the qualification provisions for members of Congress. Thus, while authentic 
members of Congress would be constitutionally defined,'^ these new 
members would be legislatively defined - allowing Congress to lower or 
raise such requirements in contradiction to the uniform standard of Article I. 
Conversely, if Congress treats any district or territory as “a state” and any 
delegate as a “member of Congress,” it would effectively gut the 
qualification standards in the Constitution by treating the title rather than the 
definition of “members of Congress” as controlling. Another example of 
this contradiction can be found in the definition of the districts of members 
versus delegates. Members of Congress represent districts that are adjusted 
periodically to achieve a degree of uniformity in the number of constituents 
represented, including the need to add or ehminate districts for states with 
falling constituencies. The District member would be locked into a single 
district that would not change with the population. The result is 
undermining the uniformity of qualifications and constituency provisions 
that the Framers painstakingly placed into Article I. 

Finally, H.R. 1433 would only serve to delay true representational 
status for district residents. On a practical level, this bill would hkely 
extinguish efforts at full representation in both houses. During the pendency 


See Art. 1, Sec. 2 (“No Person shall be a Representative who shall not 
have attained to the age of twenty five Years, and been seven Years a 
Citizen of the United States, and who shall not, when elected, be an 
Inhabitant of that State in which he shall be chosen.”) 
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of the litigation, it is highly unlikely that additional measures would be 
considered - delaying reforms by many years. Ultimately, if the legislation 
is struck down, it would leave the campaign for full representation frozen in 
political amber for many years. 


IV. 

THE CONSTITUTIONAL AND STATUTORY PROBLEMS 
WITH THE CREATION OF AN AT-LARGE SEAT IN UTAH 

While most of my attention has been directed at the addition of a 
voting seat for the District, I would like to address the second seat that 
would be added to the House. In my prior testimony, I expressed 
considerable skepticism over the legality of this approach, particularly under 
the “one-man, one-vote” doctrine established in Wesberry v, Sanders.'^'' It 
was decided after the hearing that Utah would take the extraordimiry step of 
holding a special session to create new congressional districts to avoid the 
at-large problem. This was a better solution on a constimtional level, but as 
I argued in a recent article,^®* there appeared to be a misunderstanding as to 
how those seats could be filled. There appears to be an assumption that both 
the D.C. and Utah seats could be filled immediately and start to cast votes. 
However, since the districts would change, these would not constitute 
ordinary vacancies that could be filled by the same voters in tlie same district, 
this would require the three current members to resign to create vacancies. 

At a minimum, all four members would have to stand for election and, as 
new districts (like redistricted districts), the four Utah districts arguably 
should be filled at the next regular election in two years for the 1 1 1th 
Congress. Reportedly, the prospect of a special election led to the 
abandonment of the new districts and a return to the more questionable use 
of an at-large seat.’™ 

The return to the at-large seat option now guarantees that the Utah 
portion of the legislation will face a compelling constitutional challenge. 
Admittedly, tThis is a question that leads to some fairly metaphysical 
notions of overlapping representation and citizens with 1.4 representational 


"" 376 U.S. 1 (1964). 

Jonathan Turley, Too Clever By Half: The Unconstitutional D.C. 
Voting Rights Bill, Roll Call, Jan. 25, 2007, at 3. 

Elizabeth Brotherton, Utah Section of D.C. Bill to be Reworked, Roll 
Call, at Feb. 27, 2007, at 1. 



72 


PREPARED STATEMENT - PAGE 35 
PROFESSOR JONATHAN TTIRLEY 

status. On one level, the addition of an at-large seat would seem to benefit 
all Utah citizens equally since they would vote for two members. Given the 
deference to Congress under the “necessary and proper” clause, an obvious 
argument could be made that it does not contravene the “one person, one 
vote” standard. Moreover, in Department of Commerce v. Montana'^' the 
Court upheld the method of apportionment that yielded a 40% differential 
off of the “ideal.” Thus, a good-faith effort of apportionment will be given a 
degree of deference and a frank understanding of the practical limitations of 
apportionment. 

However, there are various reasons a federal court might have cause 
to strike down this portion of H.R. 1433. Notably, this at-large district 
would be roughly 250% larger than the ideal district in the last 2000 census 
(2,236,714 V. 645, 632). In addition, citizens would have two members 
serving their interests in Utah — creating the appearance of a “preferred class 
of voters.”^^^ On its face, it raises serious questions of equality among 
voters: 

To say that a vote is worth more in one district than in another would 
not only run counter to our fundamental ideas of democratic 
government, it would cast aside the principle of a House of 
Representatives elected 'by the People.’" 


There remains obviously considerable debate over such issues as 
electoral equality (guaranteeing that every vote counts as much as every 
other) and representational equality (guaranteeing that representatives 
represent equal numbers of citizens). See Garza v. County of Los Angeles, 
918 F.2d 763 (9* Cir. 1990) (Kozinski, J., concurring in part and dissenting 
in part). Of course, when Congress is allowing citizens of one state to have 
two representatives, this distinction becomes less significant. 

503 U.S. 442 (1992). 

Reynolds v. Sims, 377 U.S. 533, 558 (1964) (“The concept of ‘we the 
people’ under the Constitution visuahzes no preferred class of voters but 
equality among those who meet the basic qualifications . . . The conception 
of political equality . . . can mean only one thing - one person, one vote.”). 

See Wesberry, 376 U.S. at 7-8. 
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This massive size and duplicative character of the Utah district draws 
obvious points of challenge.’ In Wesberry v. Sanders,”^ the Court held that 
when the Framers referred to a government “by the people,” it was 
articulating a principle of “equal representation for equal numbers of 
people” in Congress.”” While not requiring “mathematical precision,’” 
significant differences in the level of representation are intolerable in our 
system. This issue comes full circle for the current controversy: back to 
Article I and the structural guarantees of the composition and voting of 
Congress. The Court noted that: 

It would defeat the principle solemnly embodied in the Great 
Compromise - equal representation in the House for equal numbers of 
people - for us to hold that, within the States, legislatures may draw 
the lines of congressional districts in such a way as to give some 
voters a greater voice in choosing a Congressman than others. 

While the Supreme Court has not clearly addressed the interstate 
implications of “one person, one vote,” this bill would likely force it to do 
so.”’ The Court has stressed that the debates over the original Constitution 
reveal that "one principle was uppermost in the minds of many delegates: 
that, no matter where he lived, each voter should have a voice equal to that 
of every other in electing members of Congress.'”^° Moreover, the Court 
has strongly indicated that there is no conceptual barrier to applying the 
Wesbeny principles to an interstate rather than an intrastate controversy: 

the same historical insights that informed our construction of Article I, 


Cf. Jamie B. Raskin, Is This America? The District of Columbia and 
the Right to Vote, 34 Harv. C.R.-C.L. L. Rev. 39 (1999) (discussing “one 
person, one vote” precedent vis-a-vis the District). 

376 U.S. 1 (1964). 

”” Id. at 18. 


But see Department of Commerce, 503 U.S. at 463 (“although 
‘common sense’ supports a test requiring ‘a goodfaith effort to achieve 
precise mathematical equality’ within each state, Kirkpatrick v. Preisler, 394 
U.S. at 530-531, the constraints imposed by Article 1, § 2, itself make that 
goal illusory for the Nation as a whole.”). 

Wesberry^ 376 U.S. at 10. 
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2 ... should apply here as well. As we interpreted the constitutional 
command that Representatives be chosen “by the People of the several 
States” to require the States to pursue equality in representation, we 
might well find that the requirement that Representatives be 
apportioned among the several States “according to their respective 
Numbers” would also embody the same principle of equality. 

Awarding two representatives to each resident of Utah creates an obvious 
imbalance vis-a-vis other states. House members are expected to be 
advocates for this insular constituency. Here, residents of one state could 
look to two representatives to do their bidding while other citizens would 
limited to one. Given racial and cultural demographic differences between 
Utah and other states, this could be challenged as diluting the power of 
minority groups in Congress. 

Moreover, while interstate groups could challenge the 
disproportionate representation for Utah citizens, the at-large seat could also 
be challenged by some intrastate groups as diluting their specific voting 
power as in City of Mobile v. Bolden}'^ At-large seats have historically been 
shown to have disproportionate impact on minority interests. Indeed, in 
Connor v. Finch, the Supreme Court noted at-large voting tends "to 
submerge electoral minorities and over-represent electoral majorities."'^’ 
Notably, during the heated debates over the redistricting of Utah for the 
special session, there was much controversy over how to divide the districts 
affecting the urban areas.'’'' The at-large seat means that Utah voters in 
concentrated areas like Salt Lake City will have their votes heavily diluted in 
the selection of their additional representative. If Utah simply added an 
additional congressional district, the ratio of citizens to members would be 
reduced. The additional member would represent a defined group of people 
who have unique geographical and potentially racial or political 


United States Dep't of Commerce v. Montana, 503 U.S. 442, 461 
(1992). 

446 .U.S. 55 (1980) (striking down an at-large system); see also 
Rogers v. Lodge, 458 U.S. 613, (1982). 

431 U.S. 407, 415 (1977). 

See, e.g., Bob Bernick Jr., Why is GOP so Nice about Redistricting?, 
Deseret Morning News, Dec. 1, 2006, at 2. Lisa Riley Roche, Redistricting 
Narrowed- to 3 proposals, Deseret Morning News, Nov. 22, 2006, at 1. 
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characteristics/'^ However, by making the seat at large, these citizens 
would now have to share two members with a much larger and more diffuse 
group - particularly in the constituency of the at-large member. It is likely 
that the member who is elected at large would be different from one who 
would have to run in a particular district from the more liberal and diverse 
Salt Lake City. 

Another concern is that this approach could be used by a future 
majority of Congress to manipulate voting and to reduce representation for 
insular groups.^'® Rather than creating a new district that may lean toward 
one party or have increased representation of one racial or religious group, 
Congress could use at-large seats under the theory of this legislation. 
Congress could also create new forms of represented districts for overseas 
Americans or federal enclaves. The result would be to place Congress on 
a slippery slope where endangered majorities tweak representational 
divisions for their own advantage. 

The lifting of the 435 limit on membership of the House established in 
1911 is also a dangerous departure for this Congress. While membership 
was once increased on a temporary basis for the admission of Alaska and 
Hawaii to 437, past members have respected this structural limitation. These 
members knew instinctively that, while there was always the temptation to 
tweak the membership rolls, such an act would invite future manipulation 
and uncertainties. After this casual increase, it will become much easier for 
future majorities to add members. When presented with a plausible argument 
that a state was short-changed, a majority could simply add a seat. Use of an 
at-large seat magnifies this problem by abandoning the principle of 


See Davis v. Bandemer, 4328 U.S. 109, 133 (1986) (reviewing claims 
of vote dilution for equal protection violations “where the electoral system 
substantially disadvantages certain voters in their opportunity to influence 
the political process effectively.”). 

At-large districts have been disfavored since Wesberry, a view later 
codified in federal law. See 2 U.S.C. § 2c. 

Notably, rather than try to create representatives for overseas 
Americans as some nations do. Congress enacted a law that allows citizens 
to use their former state residence to vote if the state complies with the 
requirements of the Uniformed and Overseas Citizens Absentee Voting Act. 
42 U.S.C. §1973ff. 

Act of Aug. 8, 1911, ch. 5 §§ 1-2, 37 Stat. 13, 14. 
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individual member districts of roughly equal constituencies. By using the at- 
large option, politicians can simply give a state a new vote without having to 
redistrict existing districts. 

Finally, while it is difficult to predict how this plan would fare under a 
legal challenge, it is certain to be challenged. This creates the likelihood of 
Congress having at least one member (or two members if you count the 
District representative) who would continue to vote under a considerable 
cloud of questioned legitimacy. In close votes, this could produce great 
uncertainty as to the finahty or legitimacy of federal legislation. This is 
entirely unnecessary. If a new representative is required, it is better to 
establish a fourth district not just a fourth at-large representative for legal 
and policy reasons. 


V. 

THE MODIFIED RETROCESSION PLAN: 

A THREE-PHASE ALTERNATIVE FOR THE FULL 
REPRESENTATION OF CURRENT DISTRICT RESIDENTS IN 
BOTH THE HOUSE AND THE SENATE 

In some ways, it was inevitable (as foreseen by Alexander Hamilton) 
that the Capitol City would grow to a size and sophistication that 
representation in Congress became a well-founded demand. Ironically, the 
complete bar to representation in Congress was viewed as necessary because 
any half-way measure would only lead to eventual demands for statehood. 
For example James Holland of North Carolina noted that only retrocession 
would work since anything short of that would be a flawed territorial form of 
government: 

If you give them a Territorial government they will he discontented 
with it, and you cannot take from them the privilege you have given. 
You must progress. You cannot disenfranchise them. The next step 
will be a request to be admitted as a member of the Union, and, if you 
pursue the practice relative to territories, you must, so soon as their 
numbers will authorize it, admit them into the Union. Is it proper or 
politic to add to the influence of the people of the seat of Government 
by giving a representative in this House and a representation in the 
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Senate equal to the greatest State in the Union? In my conception it 

would he unjust and impolitic.’^® 

We are, hopefully, in the final chapter of this debate. One hundred 
and sixty years ago, Congress retroceded land back to Virginia under its 
Article 1 authority. Retrocession has always been the most direct way of 
securing a resumption of voting rights for District residents. Most of the 
District can be simply returned from whence it came: the state of Maryland. 
The greatest barrier to retrocession has always been more symbolic than 
legal. Replacing Washington, DC with Washington, MD is a conceptual 
leap that many are simply not willing to make. However, it is the most 
logical resolution of this problem. * 

For a number of years, 1 have advocated the reduction of the District 
of Columbia to the small tirea that runs from the Capitol to the Lincoln 
Memorial. The only residents in this space would be the First Family. The 
remainder of the current District would then be retroceded to Maryland. 

However, I have also proposed a three-phase process for retrocession. 
In the first phase, a political transfer would occur immediately with the 
District securing a House seat as a Maryland district and residents voting in 


Mark Richards, Presentation before the Arlington Historical Society, 
May 9, 2002 (citing Congressional Record, 1 805; 979-980) (quoting Rep. 
James Holland of North Carolina). 

An alternative but analogous retrocession plan has been proposed by 
Rep. Dana Rohrabacher. For a recent discussion of this proposal, see Dana 
Rohrabacher, The Fight Over D.C.; Full Representation for Washington - 
The Constitutional Way, Roll Call, Jan. 25, 2007, at 3. 

At first blush, there would seem to be a promising approach found in 
legislation granting Native Americans the right to vote in the state in which 
their respective reservation is located. 8 U.S.C. § 1401(a)(2). After all, 
these areas fall under congressional authority in the provision: Section 8 of 
Article I. However, the District presents the dilemma of being intentionally 
created as a unique non-state entity - severed from Maryland. For this 
approach to work, the District would still have to be returned to Maryland 
while retaining the status of a federal enclave. See also Evans v. Cornman, 
398 U.S. 419 (1970) (holding that residents on the campus of the National 
Institutes of Health (NIH) in Marykmd could vote as ptut of that state’s 
elections). 
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Maryland statewide elections. Tn the second phase, incorporation of public 
services from education to prisons to law enforcement would occur. In the 
third phase, any tax and revenue incorporation would occur. 

These phases would occur over many years with only the first phase 
occurring immediately upon retrocession. Indeed, 1 recommend the creation 
of a three-commissioner body like the one that worked with George 
Washington in the establishment of the original federal district. These 
commissioners would recommend and oversee the incorporation process. 
Moreover, Maryland can agree to continue to treat the District as a special 
tax or governing zone until incorporation is completed. Indeed, Maryland 
may choose to allow the District to continue in a special status due to its 
historical position. The fact is that any incorporation is made easier, not 
more difficult, by the District’s historic independence. Like most cities, it 
would continue to have its own law enforcement and local governing 
authority. However, the District could also benefit from incorporation into 
Maryland’s respected educational system and other statewide programs 
related to prisons imd other public needs. 

In my view, this approach would be unassailable on a legal level and 
highly efficient on a practical level. I realize that there remains a fixation 
with the special status of the city, but much of this stams would remain. 
While the city would not technically be the seat of government, it would 
obviously remain for all practical purposes our Capitol City. 

This is not to suggest that a retrocession would be without complexity. 
Indeed, the Twenty- Third Amendment represents tm obvious anomaly. 
Section one of that amendment states; 

The District constituting the seat of government of the United States 
shall appoint in such manner as the Congress may direct: 

A number of electors of President and Vice President equal to the 
whole number of Senators and Representatives in Congress to which 
the District would he entitled if it were a state, but in no event more 
than the least populous state; they shall be in addition to those 
appointed by the states, but they shall be considered, for the purposes 
of the election of President and Vice President, to be electors 
appointed by a state; and they shall meet in the District and perform 
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such duties as provided by the twelfth article of amendment.' ’^ 

Since the only likely residents would be the first family, this presents 
something of a problem. There are a couple of obvious solutions. One 
would be to repeal the amendment, which is the most straight-forward and 
preferred.^’’ Another approach would be to leave the amendment as 
constractively repealed. Most presidents vote in their home states. A 
federal law can bar residences in the new District of Columbia. A third and 
related approach would be to allow the clause to remain dormant since it 
states that electors are to be appointed “as the Congress may direct.”^’"^ 
Congress can enact a law directing that no such electors may be chosen. The 
only concern is that a future majority could do mischief by directing tm 
appointment when electoral votes are close. 

VI. 

CONCLUSION 

There is an old story about a man who comes upon another man in the 
dark on his knees looking for something under a street lamp. “What did you 
lose?” he asked the stranger. “My wedding ring,” he answered. 

Sympathetic, the man joined the stranger on his knees and looked for almost 
an hour until he asked if the man was sure that he dropped it here. “Oh, no,” 
the stranger admitted, “1 lost it across the street but the light is better here.” 
Like this story, there is a tendency in Congress to look for answers where the 
political hght is better, even when it knows that the solution must be found 
elsewhere. That is the case with H.R. 1433, which mirrors an earlier failed 
effort to pass a constitutional amendment. The 1978 amendment was a more 
difficult course but the answer to the current problems can only be found 
constitutionally in some from of either an amendment or retrocession. 

InsteadCurrently, the drafters of the current bill are looking where the 
light is better with a simple pohtical trade-off of two seats. It is deceptively 


U.S. Const, amend. XXlll. 

I have previously stated that my preference would be to repeal the 
entire Electoral College as an archaic and unnecessary institution and move 
to direct election of our president. But that is a debate for another day. 

See generally Peter Raven-Hansen, The Constitutionality ofD.C. 
Statehood, 60 Geo. Wash. L. Rev. 160, 187-88 (1991); Philip G. Schrag, 
The Future of District of Columbia Home Rule, 39 Cath. U.L. Rev. 311,317 
(1990). 
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easy to make such political deals by majority vote. Not only is this approach 
facially unconstitutional, but the outcome of this legislation, even if 
sustained on appeal, would not be cause for celebration. Indeed, H.R. 1433 
would replace one grotesque constitutional curiosity in the current status of 
the District with new curiosity. The creation of a single vote in the House 
(with no representation in the Senate) would form create a type of half- 
formed citizens with partial representation derived from residence in a non- 
state. It is an idea that is clearly put forward with the best of motivations but 
one that is shaped by political convenience rather than constitutional 
principle. 

It is certainly time to right this historical wrong, but, in our 
constitutional system, it is often more important how we do something than 
what we do. This is the wrong means to a worthy end. However, it is not 
the only means and I encourage the Members to direct their considerable 
efforts toward a more lasting and complete resolution of the status of the 
District of Columbia in Congress. 

Thank you again for the honor of speaking with you today and I 
would be happy to answer any questions that you might have. I would also 
be happy to respond to any questions that Members may have after the 
hearing on the constitutionality of this legislation or the alternatives 
available in securing full voting rights for District residents. 

Jonathan Turley 

Shapiro Professor of Public Interest Law 
George Washington University Law School 
2000 H St., N.W. 

Washington, D.C. 20052 
(202) 994-7001 
j turley @ law.gwu.edu 
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Mr. Conyers. And now, Mr. Bress. 

TESTIMONY OF RICHARD P. BRESS, PARTNER, 

LATHAM & WATKINS, LLP 

Mr. Bress. Thank you, Mr. Chairman, distinguished Members of 
the Committee. Thank you for giving me the opportunity to speak 
with you on this occasion in addressing this historic bill. 

I will address both Congress’s authority to pass legislation pro- 
viding voting representation to residents of the District of Colum- 
bia and also the constitutionality of the provision in the bill under 
which additional State representative provided by the Act would be 
elected at large. 

As to the first issue, I would certainly agree with my esteemed 
colleagues here that the constitutionality of providing the residents 
the right to vote presents difficult constitutional issues. However, 

1 will differ with my immediately preceding colleague on the results 
of that analysis. 

To me, history, the language of the District clause and Supreme 
Court precedent suggest that the better understanding is that the 
power of this Congress under the District clause includes the abil- 
ity to provide residents of the District with voting representation 
in the House of Representatives. 

Two related Supreme Court cases confirm the breadth of 
Congress’s authority under the District clause. In the first, Hep- 
burn V. Ellzey, Chief Justice Marshall construed article 3, section 

2 of the U.S. Constitution. That provision provides diversity juris- 
diction in suits between citizens of different States, and the court 
in that case held that that provision excluded citizens of the Dis- 
trict of Columbia. 

The court found it extraordinary, however, that residents of the 
District should be denied the same access to Federal courts that is 
provided to aliens and State residents, and it invited Congress to 
craft a solution, noting that the matter was a subject for legislative 
and not judicial consideration. 

Nearly 145 years later. Congress accepted that invitation; and, in 
1940, it enacted a bill that explicitly granted District residents ac- 
cess to Federal courts on diversity grounds. That legislation was 
upheld by the Supreme Court in 1949 in a case called National 
Mutual Insurance Company v. Tidewater Transfer Company. It has 
been spoken of here already this morning as Tidewater. 

The plurality of the Court led by Justice Jackson held that Con- 
gress could for this purpose, for purposes of diversity jurisdiction, 
treat District residents as though they were State residents pursu- 
ant to its authority under the District clause. Two concurring jus- 
tices would have gone even further. They argued Hepburn should 
be overruled and that the District should be considered a State for 
purposes of article 3. 

In my view. Tidewater strongly supports Congress’s authority to 
provide the District a House of Representative via simple legisla- 
tion. As the plurality explained in that case. Congress unquestion- 
ably had the greater power to provide District residents diversity 
based jurisdiction in special article I courts. The Court concluded 
from that that the Congress could surely accomplish the more lim- 



82 


ited result of granting District residents diversity based access to 
existing article 3 courts. 

Similarly, Congress’s authority to grant the District residents full 
rights of State residents for voting purposes by granting the Dis- 
trict statehood or grant its residents voting rights through retroces- 
sion can both be accomplished by simple legislation; and that sug- 
gests that Congress may, by simple legislation, take the more mod- 
est step of providing citizens of the District with a voice in the 
House of Representatives. 

Indeed, Congress has granted voting representation to citizens 
not actually living in a State on at least two other occasions. In 
Evans v. Cordman, the Supreme Court held that residents of Fed- 
eral enclaves within States, such as NIH, have a constitutional 
right to congressional representation. And through the Overseas 
Voting Act, Congress has provided Americans living abroad the 
right to vote in Federal elections as though they were present in 
their last State of residence in the United States. 

There is no reason to suppose that Congress has less ability to 
provide voting representation to residents of the Nation’s capital. 
There is certainly no reason to believe that, by providing voting 
representation to State residents, the Framers affirmatively in- 
tended to deny the vote to residents of the Nation’s capital. 

I will be happy to address that further, and I have addressed 
that in my comments. If I may, I would like to go on for a moment, 
though, and I know my time is running short, and address the one 
man, one vote provision of the law. 

Under the bill, the vote that would go to the State next eligible 
for a vote would be elected — that seat would be elected at large, 
rather than by creating an additional single-Member district. Con- 
gress plainly, in my view, has the authority to create such an at- 
large seat. Indeed, history teaches us that, until 1849, at least 
seven States voted for the representatives at large. 

Of course, under 2 U.S.C., Section 2(a), (c). States can still have 
under that provision an at-large representative sitting alongside 
single District representatives. Now why is that constitutional? 
Well, the Constitution requires that, as nearly as practicable, one 
person’s vote in a congressional election must have the same 
weight as another. That is what the court held in Westbury v. 
Sanders. 

An apportionment plan may run afoul of this one person, one 
vote principle when congressional districts within a State contain 
different numbers of residents, diluting the voting power of resi- 
dents in the more populous districts. The proposed at-large election 
of an additional representative would not trigger that concern, be- 
cause it would not dilute the relative value of any person’s vote in 
that State. 

Suppose, for example, that Utah is the State entitled to an addi- 
tional seat. Utah currently has three congressional districts. If 
Utah were to hold an at-large election for a new fourth seat, all 
Utah voters would have the right to cast a vote in their existing 
district and a vote in the statewide election for the fourth seat. So 
residents 

Mr. Conyers. The time of the gentleman has expired. 

Mr. Bress. Thank you, Mr. Chairman. 
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Mr. Conyers. You are welcome. 

Mr. Bress. I would be happy to expound on it. 
[The prepared statement of Mr. Bress follows:] 

Prepared Statement of Richard P. Bress 


Statement of Richard P. Bress 
Partner. Latham & Watkins LLP 

Hearing on the District of Columbia House Voting Rights Act of 2007 

U.S. House of Representatives 
Committee on the Judiciary 

March 14, 2007 


Congress has the authority, pursuant to die District Clause of the Constitution, to 
enact the pending District of Columbia Fair and E^ual House Voting Rights Act of 2007, H.R. 
328, 1 1 0th Cong. (2007) (“DC Voting Rights bill”)- T Itave found no legal, policy, or other 
reason to deny the nearly 600,000 residents of the District tlill access to the legislative body that 
decides issues of both national and local importance to District residents. 1 also conclude that a 
proposal to direct the state receiving an additional representative to have that representative 
elected at-large is well within Congress's authority and would not violate the “one person, one 
vote” principle. 

.Analysis 

The United States is the only democratic nation that deprives the residents of its 
capital city of voting representation in the national legislature. .American citizens resident in the 
District of Columbia are represented in Congress only by a non-voting delegate to the House of 
Representatives. These residents pay federal income taxes, ai-e subject to any military draft, and 
ai‘e required to obey Congress’s laws, but they have no say in the enactment of those laws.' 
Furthermore, because Congress also has authority over local District legislation, Disti*ict 
residents have no voting representation in the body that controls the local budget they must 
adhere to and the local laws that they are required to obey. As a result, people who live in 
California and Maine have a vote regarding the District’s local laws, while people who live in 
the District itself do not. 

District residents thus lack what has been recognized by the Supreme Court as 
perhaps the single most important of constitutional rights. .As the Court has stated: 

No right is more precious in a free country than that of having a voice in 
the election of those who meike the laws under which, as good citizens, 
we must live. Other rights, even the most basic, are illusory if the right 
to vote is undermined. Our Constitution leaves no room for 
classification of people in a way that unnecessarily abridges this right." 


Congress also has authority over loc^ Disttict legislation. District residents thus have no voting 
representation in the body that controls the local budget they must adhere to and the local laws that 
the>' are required to obey. 

Wesherty v. Sanders, 376 U.S. 1, 17-18 (1964). 
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Congress’s authority to extend the franchise to Distnct residents by statute has been 
the subject of substantial academic and political debate. Those who argue that Congress lacks 
this power (and must therefore proceed via constitutional amendment) rely principally on the fact 
that the Constitution provides voting representation only to citizens of "States”. But this 
argument ignores the fact that Congress has repeatedly treated the District as if it were a state 
and that treatment has repeatedly been upheld by the courts. Moreover, those who argue that 
Congress has no authority to confer voting representation on the District are forced to contend 
that the Framers of our Constitution intended to exclude citizens of the Nation’s Capital from 
participating in the democracy they created. There is no evidence to support such an implausible 
intention on the part of the founders of our country. 

To the contrary, as explained below', the history of and policies behind the Framers’ 
creation of the District, the purpose of the Framers’ enumeration of “States” in the Constitution’s 
provisions for congressional representation, and die fundamental importance of the franchise 
support the view' that those who drafted the Constitution did not, by guaranteeing the vote to 
state residents, intend to withhold the vote from District I'esidents. Moreover, the Framers gave 
Congress plenaiy power over the District, including the power, for most purposes, to treat the 
District as though it were a state and District residents as though they were state residents. 
History and judicial interpretation suggest that this authority is sufficiently broad to extend to 
U.S. citizens residing in the District the voting rights taken for granted by U.S. citizens residing 
elsewhere. For these reasons I conclude that the Constitution pemiits such representation to be 
extended through congressional legislation. 

(. The Framers Did Not Intend to Deprive District Residents of Voting 
Representation in the House 

The Framers viewed the right to vote as the single most important of the inalienable 
rights that would be guaranteed to the citizens of their Nation.^ The right w'as extended, 
universally, as at the time of the framing every' eligible American citizen lived in a state. There 
is no evidence that the Framers intended that those residents in areas that would later be ceded to 
form the national capital would forfeit their voting rights — much less that they intended to 
prohibit Congress from taking steps to ensure that those living in the capital would retain their 
right to vote. 


.Article T, § 8, cl. 17 of the Constimtion, also knowm as the “District Clause,” gives 
Congress the power to “exercise exclusive Legislation in all Cases, w'hatsoever, over such 
Disti'ict (not exceeding ten Miles square) as may, by Cession of Particular States, and the 
Acceptance of Congress, become the Seat of the Government of the United States.” This clause 
and its “exclusive legislation” audiority were included in the Constitution to ensure that the seat 
of the federal government would not be beholden to or unduly influenced by the state in which it 
might be located. The Framers’ insistence on a separated and insulated federal district arose 
from an incident that took place in 1783 while the Continental Congress was in session in 


Id. at 9- 1 9. 

Kemieth R. Bowling, The Creation of Washington, D.C.: The Idea and Location of the .American 
Capital, at 30-34 (1991). 
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Philadelphia. When a crowd of 'Revolutionary War soldiers who had not been paid gathered in 
protest outside the building, the Congress requested protection from the Pennsylvania militia. 
The State refused, and the Congress was forced to adjourn and reconvene in New Jersey. This 
incident convinced the Framers that the seat of the national government should be under 
exclusive federal control, for its own protection and the integrity of the capital.' Thus, the 
Framers gave Congress broad authority to create and legislate for the protection and 
administration of a distinctly federal district. 

Nothing in this history in any way suggests that the Framers intended to 
disenfranchise District residents. When the District Clause was drafted, the eligible citizens of 
every state possessed the same voting rights. The problem of ensuring the continuation of these 
voting rights for citizens resident in the lands that would be ceded to create the federal district 
received little attention until after the Constitution was ratified and the District had been 
established.''’ As one commentator has explained: 

First, given the emphasis on federal police authority at the capital and 
freedom from dependence on the states, it is unlikely tliat the 
representation of future residents in tire District occurred to most of the 
men who considered the “exclusive legislation’* power. As long as the 
geographic location of the District was undecided, representation of the 
District's residents seemed a trivial question. Second, it was widely 
assumed that the land-donating states would make appropriate provision 
in their acts of cession to protect the residents of the ceded land .... 

Finally, it ■was assumed that the residents of the District would have 
acquiesced in the cession to federal authority. 

Moreover, it is doubtful that many would have adverted to the issue, even at the time 
of the District’s creation, as few could have foreseen that the ten-square-mile home to 10,000 
residents would evolve into the vibrant demographic and political entity it is today.*^ 


^ See James Madison, Federalist No. 43 {‘“Without it, not only the public authority might be insulted and 
its proceedings be interrupted, with impunity; but a dependence of the members of the general 
Govemment, on the State comprehending the seat of the Government tor protection in the exercise of 
their duty, might bring on the national councils an imputation of avi'e or influence, equally 
dishonorable to the Government, and dissatisfactory to the other members of the confederacy.”}. 

* Peter Raven-Hansen, Congressional Representation for the District of Columbia: A Constitutional 
■Analysis. 12 Harv. J. on Legis. 167. 172 (197.5). 

Id. See also National Mut Ins. Co. v. Tidewater Transfer Co., 337 U.S. 582, 587 ( 1949) (“There is no 
evidence that the Founders, pressed by more general and imm ediate anxieties, thought of the special 
problems of the District of Columbia.... This is not slrange, for the District was then only a 
contemplated entity.'’). 

^ Tt appears that .Alexander Hamilton may be a notable exception. During the New York ratifying 
convention, he proposed an amendment stating that “[w'Jhen the Number of Persons in the District of 
Territory to be laid out for the Seat of Govemment of the United States, shall according to the Rule for 

the Apportionment of Representatives and direct Taxes amount to such District sliall cease to be 

parcel of the State granting the Same, and Provision shall be made by' Congress for their having a 
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Based on everything we know about the Framers, it is inconceivable that they would 
have purposefully intended to deprive the residents of their capital city of this most basic right. 
History suggests that the Constitution’s failure to provide explicitly for District residents’ voting 
representation in the House is the result of an inadvertent omission that can be remedied by 
congressional action. .4nd the relevant legal precedents confirm that Congress may take such 
action pursuant to its Distiact Clause power. 

II. Supreme Court Precedent Confirms the Breadth of Congress’s Power Under 
the District Clause 

The District Clause is an extraordinarily broad grant of authority, "majestic in 
scope. Congiess’s authority is at its zenith when it legislates for the District, surpassing both 
the authority a state legislature has over state affairs and Congress’s authority to enact legislation 
affecting the fifty states.**^ Although no case specifically addresses Congress’s authority to 
provide the District voting representation in the House, existing case law confirms the plenary 
nature of Congress’s authority to see to the welfare of the District and its residents, 

Two related Supreme Court cases confirm the breadth of Congress’s authority under 
the District Clause. Tn the first, Hepburn v. f/fecy," the Court construed Article 111, Section 2 of 
the U.S, Constitution — providing for diversity jurisdiction “bctw'een citizens of different 
States” — as excluding citizens of the District of Columbia.'^ The Court found it “extraordinary,” 
however, that residents of the Disti ict should be denied access to federal courts that were open to 
aliens and residents in other states,'^ and invited Congress to craft a solution, noting that the 
matter was “a subject for legislative, not judicial consideration.”^^ 

Nearly 145 years later. Congress accepted the Hepburn Court’s invitation, enacting 
legislation that explicitly granted District residents access to federal courts on diversity grounds. 
That legislation was upheld by the Court in National Muttuil Insurance Company v. Tidewater 
Transfer Company. Tn Tidewater, a plurality held that, although the District is not a “state” for 
purposes of .Article TTT, Congress could nonetheless provide the same diversity jurisdiction to 


District Representation in the Body.” 5 The Papers of .Alexander Hamilton 189 (Hai'old C. Sybett & 
Jacob E. Cooke eds., Columbia Univ. Press 1962). Although this provision was not adopted, as there 
is no evidence of any opposition to it, it was likely discarded as unnecessaiy', Moreover, it suggests 
that the Framers assumed that persons residing in the District would vote for and be represented by the 
Representatives of the land-donating state or states. abo Raven-Hansen, supra note 8, at 172. 

Testimony of Hon. Kenneth W. Starr. House Government Refbnn Committee (Jun. 23, 2004). 

Id. See also Viet Diiih and .Adam H. Chames, The Authority of Congress to hnacf I.egislation to 
Provide the Disirict of Columbia with Voting Representation in the House of Represenlalives (2004). 
available at: http://w'W'W'.dcvote.org/i)dfs/coogress/Vietdinhl 12004.pdf. 

" 6 U.S. 445(1805). 

Id. at 453. 

" Id. 

'' Id. 

337 U.S. 582(1949). 
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District i-esidents pui'suant to its authority under the District Clause.'* The two concurring 
justices went even further, arguing that Hepburn should be overruled and that the District should 
be considered a state for purposes of Article 111.^' 

A. Significance of Tidewater 

A recent r eport from the Congressional Research Service discusses Tidewater at 
length.'" The CRS Report accurately notes the absence of a majority for the positions advanced 
by the plurality and concurring opinions. Alttiough die precise legal effect of Tidewater may be 
unclear, its sever al opinions provide strong support for the position that Congr ess has authority 
to pass that bill. Tn r-eaching the opposite conclusion. CRS mtsr-eads Tidewater. For pr-esent 
purposes, the fundamental import of Tidewater is that a majority of the Supreme Court found 
that Congress had the authority to accomplish an outcome that mirrors the goal and effect of the 
D.C. Voting Rights bill. 

I. The Plurality 

CRS notes that although the Tidewater plurality approved Congress’s authority 
under the District Clause to extend diversity jurisdiction to residents of the District, it “place[d] 
this extension in a larger context.”*'^ In ftis regard, CRS refers to the Tidewater plurality’s 
observation that the case did not involve ‘"an extension or a denial of any fundamental right or 
immunity.”^'^ CRS posits that granting voting representation involves “such an extension” and 
thus suggests that even the Jackson plurality might not have upheld District Clause legislation 
granting voting representation. 

1 note that CRS takes contradictoiy positions as to whether voting representation in 
the House involves a “fundamental right” to support its thesis that Congress lacks the power to 
provide District residents voting representation. CRS first asserts that the D.C. Voting Rights 
bill concerns not the rights of individual citizens, but the “distribution of power among political 
stiuctures.”^' Based on that characterization. CRS concludes that the concuning justices would 
not have thought that the district was a “state” for purposes of representation. CRS then argues 
that the bill does involve a “fundamental right,” a characterization that seives its argument that 


See id. at 592 {District Clause grants Congress power over the District that is “plenary in eveiy 
respect”); id. at 60 1 -02 ("Congress ‘possesses full and imlimited jurisdiction to provide for the general 
welfare' of District citizens ‘by any and every act of legislation which it maj' deem conducive to that 
end....’”) (quoting AicW v. Disl of Columbia, 110F.2d246, 250 (D.C. Cir. 1940)). 

' Tidewater. 337 U.S. at 604-06. 

See CRS Report for Congress: The Constitutionality of Aw'Jirdmg the Delegate for the District of 
Columbia a Vote in the House of Representatives or the Committee of the Whole, dated Jan, 24. 2007. 
at 1-17, 

Id. at 15. 

Tidewater, 337 U.S. at 585. 

CRS Report at 13-14. 
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the Tidewater plurality might have thought such legislation to be beyond Congress’s authority 
under the District Clause. 

Tn my view, these characterizations miss the point, as CRS ascribes an unintended 
meaning to the plurality’s passing observ'ation about fundamental rights. Although the plurality 
noted that the dispute over diversity jurisdiction in Tidewater did not “involve” fundamental 
rights, it explained in the next paragraph that the critical distinction was between congressional 
enactments that do and do not “invade fundamental freedoms or substantially disturb the balance 
between the Union and its component states.”^ The plurality indicated that congressional 
enactments that invade fundamental freedoms or substantially disturb the federal-state balance of 
power would not be entitled to judicial deference. -As T previously noted, the D.C. Voting Rights 
bill triggers neither of those concerns. If die grant of voting representation involves a 
“fundamental right,” then the bill would effect an expansion, not an invasion, of that right. And 
the addition of a single additional seat by the consent of the House and Senate would not 
“substantially disturb” the relationship between the states and the federal government. 

More important, the Tidewater plurality’s reasoning provides strong support for 
Congress's authority to grant the District a House Representative via simple legislation, The 
plurality explained that, because Congress unquestionably had the greater pow'cr to provide 
Disti'ict residents diversity jurisdiction in new Article T aiurts. it surely could accomplish the 
more limited result of granting District citizens diversity-based access to existing Article TTT 
courts. Similarly, Congress’s authority to grant the District full rights of statehood (or grant its 
residents voting rights through retrocession) by simple legislation suggests that it may by 
legislation take the more modest step of providing citizens of the District with a voice in the 
House of Representatives. Indeed, Congress has granted voting representation to residents of 
entities less similar' to states. In Evans r'. Comman. the Supreme Court held that residents of 
federal enclaves within states have a constitutional right to congressional representation, ruling 
that Maryland had denied its “citizen[s’] link to his laws and government*’ by disenfranchising 
residents on the campus of the National Institutes of Health.^* And through the Overseas Voting 
Act, Congress afforded Americans living abroad the right to vote in federal elections as though 
they were present in their last place of residence in the United States.’' Tf residents of federal 
enclaves and Americans living abroad possess voting representation. Congress should be able to 
extend the same to District residents. 


Tidewater, 337 U.S. at 585-86 (emphasis added). 
Id. at 597-99. 

398 U.S. 419. 422(1970). 

.Vt;t-'42U.S.C. § 1973ff-l. 
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2. The Concurrence 

CRS suggests that the justices who concurred in the Tttfeuvyto’ judgment would have 
rejected the notion that Congress has authority to extend voting representation to citizens of the 
District.^*^ That suggestion is unfounded. The two concumng justices in Tidewater, who found 
the District was a “state” for purposes of diversity jurisdiction, would have similarly concluded 
that the District is a “state” for purposes of voting representation. 

faced with the fact that die Constitution had failed explicitly to accord District 
residents access to federal courts through diversity jurisdiction. Justice Rutledge remarked: “T 
cannot believe that the Framers intended to impose so puiposeless and indefensible a 
discrimination, although they may have been guilty of understandable oversight in not providing 
explicitly against it.“" Having concluded tibat the framers did not intend to deprive District 
residents of access to the federal courts, Justice Rutledge reasoned that the term “state” should 
include the District of Columbia where it is used with regard to “the civil rights of citizens. 
Access to the federal couiis via diversity jurisdiction, he concluded, fell within that category of 
usage, Contrai’y to CRS’s view.^^ the same is of course true with respect to the right conferred 
by the D.C. Voting Rights bill, as the right to vote is among the most Ibndamental of civil rights. 
Based, on Justice Rutledge's reasoning, the Tidewater concurring justices surely would have 
upheld Congress’s determination to redress the indefensible denial of voting representation to 
Disti'ict residents. 


3. The Dissents 

The four dissenting justices, although divided between two separate opinions, 
emphasized the same point as cential to their analyses; As Justice frankfuiter put it. “[t]here 
was a deep distrust of a federal judicial system, as against the State judiciaifes, in the 
Constitutional Convention.”^^ It was that distmst of tederal power that engendered fierce 
debates about the scope of the federal judiciaiy, and resulted in its careful enumeration in Article 
ITT. Tn view of the fact, made clear by the debates, that the Constitution’s defenders had to 
“justify[] every particle of power given to federal courts,”'^' the four dissenting justices thought it 
inconceivable that the Framers would have bestowed upon Congress in Article 1 a supplemental 


See CRS Report at 16-17. 

398 U.S.at62.5. 

CRS Report at 1 1. 

See id. at 13-14. 

Indeed, because interpreting tlie term “state” to include the District for purposes of volino 
represeniaiion would not have required overruling Hepburn, Justice Rutledge’s opinion might have 
garnered additional votes if that issue had been presented to the Tidewater Court. 

'' Tidewater. 337 U.S. at 647 (Frankfurter, J., dissenting). 

Id. at 635 (Vinson, J., dissenting). 
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power to expand the federal judiciary “whenever it was thought necessaiy to effectuate one of 
[Congress's] powers.”'’^ 

Thus, the driving force behind these justices’ conclusion that the District Clause 
did not permit an expansion of federal jurisdiction thus had little to do w'ith the scope of the 
District Clause and everything to do widi the character of the Article 111 power at stake. Those 
concerns are not present in the context of voting representation for citizens of the District, As 
noted above, voting representation is a right belonging to the individual citizens of the District, 
not to the District as seat of the federal government. The federalism concerns triggered by 
congressional expansion of the federal judiciaty' simply are not implicated by legislation that 
effects the modest, but important, result of meaningful House representation for the citizens of 
the United States who reside in the District of Columbia. There is simply no reason to infer that 
the Tidewater dissenters would have rejected Congress’s authority to pass the D.C. Voting 
Rights bill. 


B. Adams v. Clinton 

In 2000, a three-judge panel of the United States District Court for the District of 
Columbia addressed D.C. voting representation 'vaAdanus v. ClirifoN.^* Although the question 
was not directly presented in Adams, the court suggested that Congress could provide voting 
representation for District citizens. In Adams, the court rejected Disd'ict residents’ claim that the 
Constitution requires that the District be treated as a state for purposes of representation in the 
House and Senate. In a passage strikingly similar to that in Hepburn, however, the Adams 
couil invited the plaintiffs to seek congressional representation through “other venues,” 
suggesting (like Hepburn) that Congress could provide the right legislatively.^* Moreover, the 
Adams court expressly noted that counsel for the House of Representatives asserted in the 
litigation that “only congressional legislation or constitutional amendment can remedy plaintiffs’ 
exclusion from the fr anchise.”^^ 

III. The Other Concerns Expressed in the CRS Report Are Unfounded 

The CRS Report identifies two concerns unrelated to Congress's constitutional 
authority to enact the D.C. Voting Rights bill. First, it suggests that granting the District voting 
representation in the House would open the door to claims by residents of the various federal 
territories for their own Representatives.’*^ Tt also states that “holding that the Disti-ict could be 
treated as a state for purposes of representation w'ould arguably also support a finding that the 
Disti'ict could be ti'eated as a state for the places in die Constitution [that] deal with other aspects 


Id. 

90 F. Supp. 2d .35 (D.D.C. 2000). aff'dmem., 531 U.S. 941 (2000). 
Id. at 47. 

Id. at 72. 

Id. at 40. 

CRS Report at 17. 
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of the national political structure. These concerns are unfounded. Passage of the D.C. Voting 
Rights Act would not have any effect on federal territories or their residents. Nor 'would it 
necessarily support an argument that the District is a “state” in the context of constitutional 
provisions governing the national political structure. 

A. Granting the District a House Representative Would Not Affect the 
Territories 

As a constitutional and historical matter, territories occupy a position fundamentally 
different from the District in the overall schema of American Federalism and have long enjoyed 
disparate rights and privileges. Congress’s authority over the teiritories stems from an entirely 
different constitutional provision, which empow'ers Congress to “dispose of and make all needful 
rules and regulations respecting the territory or other property belonging to the United States.”"^ 
Although this provision unquestionably grants Congress broad authority to manage and legislate 
over federal lands, the Framers’ use of two different clauses suggests that they intended the 
District and the various teiritories to be constitutionally distinct,^* The Supreme Court has 
recognized as much, specifically noting that, “[u]nlike either the States or Tenitories, the District 
is truly sui generis in our governmental structure.”'*' Accordingly, the case law 1 have discussed 
supporting Congress’s pow'er to provide District residents congressional voting representation 
cannot uncritically be applied to support the same argument for the teiritories. 

Moreover, unlike territorial residents, but like the residents of the several states, 
District residents bear the full burden of federal taxation and military conscription. Granting the 
Disfrict a House Representative readily flows from these obligations; it is both incongruous and 
constitutionally significant that District residents lack an equal voice in the legislative body that 
can spend their ta.x dollars and send them off to war. Furiher. while biith in the District accords 
a person the same right to automatic U.S. citizenship that attaches to birth in the 50 states, those 
born in some territories are allotted only U.S. nationality, requiring only basic fealty to the 
United States, and not U.S. citizenship."*’ .\nd unlike the teiritories, the District was part of the 
original 13 states and until the Capital was established in 1801. residents of what is now the 
Disti ict did enjoy full voting representation in the Congi-ess. 


U.S. Const, art. IV, § 3, cl. 2. 

See Samuel B. Joliiisoii. The District of Columbia and the Republican Form of Government Guarantee. 
37 How. L.J. 333, 349-50 (1994) (“The Territories Clause is minimally relevant to the District, The 
existence of a separate District Clause strongly su gg ests that the District is not among the territories 
covered by the Territories Clause. Moreover, courts geuerally have agreed that the Territories Clause 
does not apply to the District.”) (citing O'Donoghue v. United Stales, 289 U.S. 516, 543 -51 (1939) 
and D/, ST. of Columbia v. Murphy, 314 U.S. 441, 452 (1941)). (f. Disi. of Columbia v. Carter, 409 U.S. 
418, 430-3 1 (1973) (comparing Congress’s exercise of powder over the District and territories, noting 
federal control of territories w'as “virtually impossible” and had little prtwtical effect,), 

Carter, 409 U.S. at 432. 

See 8 U.S.C. §§ 1 102(a)(29) and 1408 (those bom in the “outlying territories” of .American Samoa and 
Swain Island are eligible for U.S. nationalitj' but not U.S. citizenship). 
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finally, unlike residents of the District, territorial residents do not vote in U.S. 
Presidential elections. Although 1 do not believe a constitutional amendment is necessary to 
secure voting representation for the District in the House, the enactment of the 23rd Amendment 
demonstrates the several states' clear and unequivocal agreement that they share a historical and 
cultural identity with residents of the District, which occupies a unique position in the federal 
system. This is plainly a tradition the states do not share with the temtories. Congress’s plenary 
authority to take broad action for the District's welfare, including and up to granting it a seat in 
the House of Representatives, is part of this shared tradition. 

Taken together, these differences between the tenitories and the District render 
highly unlikely the suggestion that granting voting rights to District residents would lead, as a 
legal or policy matter, to granting similar privileges to residents of the U.S. territories. 

B. Granting the District a House Representative Would Not Lead to a Grant 
of Other Privileges Inhering in Statehood 

The CRS Report offers in passing another “slippery slope*’ argument, suggesting that 
legislative creation of a House Representative for the District would provide support for an 
argument that “Congress could . . . authorize the District to have Senators, Presidential Electors, 
and perhaps even the power to ratify [ajmendments to the Constitution.” The CRS Report does 
not dwell on these concerns, with good reason. Regardless of w'hether Congress could, have 
enacted legislation to provide the District representation in the Electoral College, District 
residents already have that representation by virtue of the 2.3rd .Amendment. Any impetus to 
providing the District the power to ratify amendments would face grave constitutional hurdles, as 
that is a power- of the states qua states, not a right of their individual citizens."*^ And the question 
whether Congi-ess might ever choose to afford Distr ict residents representation in the Senate is an 
entirely speculative and political one. 

Congress May Direct the Next-Entitled State to Elect Its Additional 
Representative at Large 

The D.C. Voting Rights Act would increase the size of the House by two members: 
One would go to the District and the other to the state identified as next entitled to an additional 
Representative. A proposed modification to the existing bill would direct the next-entitled state 
to elect its additional Representative at large, rather than creating an additional single-member 
district. Congress plainly has the authority to do so.^ T understand, however, that a question has 


That the District obtained a vote in the electoral college by way of a constitutional amendment does not 
demonstrate its inability to provide District residents congressional voting representation by statute. 
Even if Congress's authority were the same in both contexts (a point tliat is not at all clear). Congress's 
determination in 1961 to proceed by constitutional amendment casts no substantial light on the 
Framers’ understanding as to whether an amendment w-ould be necessary to affect such a change. 

See U.S. Const, art. V. 

Indeed, Congress luis already provided for at-large elections in some circumstances. Under 
2 U.S.C. $ 2a(c)(2), a state entitled to an additional representative must, pending redistricting, elect its 
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been raised as to whether such a provision would violate the “one person, one vote'’ principle set 
forth by the Supreme Court in Wesherry v. Sanders . In my view, it w'ould not. 

Tn Sanders, the Court held that “the command of Article T, Section 2 [of the Constitution], 
that Representatives be chosen ’b)' the People of the Several States’ means that as nearly as is 
practicable one man’s vote in a congressional election is to be worth as much as another’s.”'^’^ 
Striking down a Georgia apportionment statute that created a congressional district that had two- 
to-three times as many residents as Georgia’s nine other congressional districts, the Court 
explained that 


[a] single Congressman represents from two to three times as many 
Fifth District voters as are represented by each of the Congressmen 
from the other Georgia congressional districts. The apportionment 
statute thus contracts the value of some votes and expands that of 
others. Tf the Federal Constitution intends that when qualified 
voters elect members of Congress each vote be given as much 
weight as any other vote, then this statute cannot stand,'*'^ 

The Court further counseled that an apportionment plan triggers “one person, one vote’’ concerns 
when congressional districts within a state contain different numbers of residents, diluting the 
voting power of residents in the district with more residents.^*^ 

Applying those principles, 1 do not believe that the proposed temporary “at large” district 
in the next-entitled state would violate the “one person, one vote” requirement. Suppose, for 
example, that Utah is the state entitled to the additional seat. Utah currently has three 
congressional districts, If Utah were to hold an at-large election for a new fourth seat, voters 
could cast a vote in their existing district and in the state-wide election for the fourth seat. 
Although the proposed state-wide "at large” disnict would necessarily contain more residents 
than the other districts, the establishment of that “at large’’ district would create no constitutional 
dilution concerns: Each person’s vote in the “at large” district would have equal influence, and 


additional representative{s) from the state at laige. In 2 U.S.C. § 2c, however. Congress directs each 
state to fashion one single-member district for each representative to which it is entitled. Section 2a{c) 
is therefore provisional, and applies only if the courts and state legislature have failed to redistrict 
pursuant to § 2c. See Branch v. Smith, 538 U.S. 254, 271 (2003). But there is no bar to Congress 
providing for at-large election of the next-entitled state’s additional representative, in effect carving out 
an exception to § 2c. 

376 U.S. 1 (1964). 

Id. at 7-8. 

Id at 7. 

See also Reynolds r. Sims, 377 U.S. 533, 568 (1964) (“em individual’s right to vote for state legislators 
is unconstitutionally impaired when its w-eight is in a substantial fashion diluted when compared with 
votes of citizens living in other parts ofthe State”); Vielh v. Juhelirer, 541 U.S. 267, 343 (2004) (“For 
40 years, w-e have recognized that lines dividing a State into voting districts must produce divisions 
with equal populations: one person, one vote. Otherw^ise, a vote in a less populous district than others 
carries more clout.”) (Souter, .1., dissenting) (internal citation omitted). 
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the opportunity to cast that vote would not alter in any way the value of that person’s vote in her 
own smaller district. 

Nor should it matter, for constitutional purposes, that each Utah resident would vote in 
two elections, while residents of other states with single-member districts would vote in one. T 
believe such a challenge would be without merit for two reasons. First, although the Supreme 
Court has left open the possibility that the “one person, one vote” principle could be applied to 
the apportionment process, the Court has held that Congress is entitled to substantial deference in 
its apportionment decisions.^’ In Department of Commerce v. Montana, the Court explained that 

[t]he constitutional framew-ork that generated the need for 
compromise in the apportionment process must also delegate to 
C’ongress a measure of discretion that is br oader than that accorded 
to the States in the much easier task of determining district sizes 
within state borders. Article 1, 8, cl. 18, expressly authorizes 
Congress to enact legislation that “shall be necessary and pr oper" 
to carry out its delegated responsibilities. Its apparently good faith 
choice of a method of apportionment of Representatives among the 
several States “according to their respective Numbers" commands 
far moi'e deference than a state districting decision that is capable 
of bei ng review'ed under a relatively rigid mathematical standard.^^ 

In a later case, the Court revisited its decision in Montana and noted that “the Constitution itself, 
by guaranteeing a minimum of one representative for each State, made it virtually impossible in 
interstate apportionment to achieve the standard imposed by Wesbeny.''^^ Accordingly, the one- 
person-one-vote principle is essentially inapplicable to interstate voting comparisons. 

Second, and in any case, the proposed at-large election would not give residents of 
the state more or less voting power than the residents of states with single-member disuicts. A 
simple example illustrates why this is so. Suppose that State A and State B have roughly the 
same population and are each entitled to four Representatives. State A holds an at-large election 
for all four of its representatives, while State B divides its Representatives and voters into four 
districts, State .A’s state-wide district would have a population four times the size of each disti ict 
in State B. As compared to the single-district voter in State B, the “at-large” voter in State A has 
a one-fourth interest in each of four representatives. The single-district voter in State B has a 
whole interest in one representative. But in both scenarios, each voter has, in the aggregate, one 
whole voting interest, Similarly, as compared to a state w'ith four single-member districts, the 
voters in Utah’s existing three districts would have proportionately less influence in the election 
of the representative from their own district, but would gain a firactional interest in the state’s at- 
large representative. In the aggregate, Utah residents w'ould have no more (and no less) voting 
power than residents of any other state. 


'' See Dep’r of Commerce y. Momuna, 503 U.S. 442, 464 (1992). 
Id. 

See Wisconsin v. Cm of New York, 517 U.S. 1, 14-15 (1996). 
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Conclusion 

Although T appreciate the concerns expressed in the CRS Report and agree that the 
questions raised therein are not entirely free from doubt, 1 do not see any legal, policy, or other 
reason why Congress should not extend the right to voting representation to citizens of the 
District. As the Court noted in Tidewater, the District was little more than a "contemplated 
entity’’ at the time the Constitution was ratified, and “[tjhere is no evidence that the Founders, 
pressed by more general and immediate anxieties, thought of the special problems of the District 
of Columbia.. But the District now has a population of nearly 600.000 people — greater than 
the population of all of the thirteen original states. Congress may and should act to ensure those 
residents the same substantive rq)resentation that the Framers assured their fellow citizens. 
Congress also has authority to direct the next-entitled state, which would receive an additional 
seat, to elect that seat at-large until the next census. Far from being prohibited by the 
Constitution, the D.C. Voting Rights hill is legislative action that the framers would have 
expected and embraced as fulfilling their democratic vision tor the Nation. 


lidewaTer, 337 U.S. at 387. See also Peter Raven-Hansen, Congressional Representation for the 
District of Columbia: .A Constitutional Analysis, 12 Harv. J. Legis. 167, 172 (1975) (noting that “[t]he 
question of the representation of the District received little express attention during the course of 
drafting [the District clause], or in subsequent ratification debates....”). 
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Mr. Conyers. All right. I will begin the questioning. 

Attorney Dinh, how can those of us who would like to claim to 
be rigorous constitutional scholars sleep more comfortably in our 
beds tonight after having listened to this testimony and feel that 
we are not making some violation of the Constitution which we 
treasure so highly? 

Mr. Dinh. I think that is a very relevant question. I don’t think 
you would sleep very well if one accepts the characterization of Pro- 
fessor Turley as to what this legislation does. But take faith that 
is not the only characterization nor even the most plausible charac- 
terization. 

If one were to try to change the meaning of State within the Con- 
stitution, I fully agree that you are just opening up a Pandora’s box 
in constitutional interpretation and inconsistencies. However, the 
legislation does not purport to change the meaning of the definition 
of State within the Constitution. Rather, it seeks to grant District 
residents the same rights as residents of States. 

Similarly, as the court has held consistently in diversity jurisdic- 
tion, in 11th amendment immunity, sixth amendment right under 
criminal law, the interstate commerce clause, the international 
treaty clause, all of which references rights of citizens of States or 
quasi-States, and yet the court has said that Congress may treat 
District residents as if they are among several States. 

In the question of interstate Congress, for example, the court 
says, yes, you can regulate commerce within the District just as 
you would regulate commerce amongst the several States precisely 
because we are not trying to change the meaning of the word State. 

What Mr. Turley is referring to really is Justice Rutledge’s two- 
person plurality, as opposed to Justice Jackson’s three-person plu- 
rality, which is seen as the controlling plurality of Tidewater. In 
that case. Justice Jackson refused to overrule the Hepburn case, of 
which Mr. Bress had noted, in which Justice Marshall says. State 
means State and the District ain’t a State. Justice Rutledge would 
overrule that and said District means State. 

I think Justice Jackson, like Justice Marshall before him and 
like dictum in Adams v. Clinton, stands on better footing when it 
says that is a matter for legislative and not judicial consideration, 
legislative consideration under article I, section 2 authority, which 
is plenary authority which the court itself does not have as a mat- 
ter of constitutional interpretation. 

Mr. Conyers. Are you, Mr. Bress, aware of an instance in which 
the Congress’s exercise of its plenary authority over the District 
was successfully challenged? 

Mr. Bress. No, I am not. Your Honor. There are many instances, 
and some of them have been mentioned by Mr. Dinh already this 
morning, where Congress has exercised plenary authority to treat 
and has treated the District as if it were a State; and in none of 
those cases, to my knowledge, has that been successfully chal- 
lenged. 

Mr. Conyers. Mm-hmm. Now, is it possible that the Congress in 
the 109th session could get this thing so wrong, that the Govern- 
ment Operations Committee — old title — could get it so wrong and 
that we are about here to step into a huge constitutional problem? 
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The reason I keep going back to this is it is not clear to me why, 
with all the democratic improvements in our system of justice, in 
our government, that now we come, after all this time, to this crit- 
ical question we now find that we are constitutionally handcuffed. 

Mr. Spiva, do you think we are constitutionally — I mean, can we 
all have goodwill and still not be able to do anything on this? The 
Constitution has got us tied up in knots? 

Mr. Spiva. No, I don’t, Mr. Chairman. I think that, as the state- 
ments of my colleagues have indicated, there is room for a dif- 
ference of opinion. In my view, though, that because there are 
strong arguments for the constitutionality of this provision based 
on the arguments Professor Dinh and Mr. Bress have articulated, 
that those who would say that the potential that this might be held 
unconstitutional should be a reason for you to reject it, should real- 
ly come to this Committee with a heavy burden to meet. Because, 
in every other way, as I tried to indicate in my remarks, this is 
consistent with the fundamental principles of our Constitution and 
the democratic traditions of our country. 

So I think that you could feel comfortable passing this, that there 
are strong arguments in favor of its constitutionality. Certainly I 
am sure that there will be debates later and probably even court 
challenges, but I think that people of good faith, even though they 
may disagree, could still support this and feel comfortable that 
they are upholding their constitutional duty. 

Mr. Conyers. Thank you. 

The Chair recognizes our Ranking Member, Lamar Smith. 

Mr. Smith. Thank you, Mr. Chairman. 

Mr. Turley, let me ask you to respond to points made by other 
witnesses. 

The first point made by Mr. Dinh, Mr. Dinh has a wonderful ap- 
preciation and understanding of American history, and we have a 
lot to learn from that understanding. One of the points that he 
made was that he felt that the right of the District to vote contin- 
ued because it was formerly a part of the State of Maryland and 
the law continued to be in operation. Why is that not something 
you agree with? 

Mr. Turley. Well, the first problem with that argument, it has 
been rejected. It has been raised in cases like Adams. The Supreme 
Court has addressed that argument. It doesn’t have any legal legs 
thus far every time it is brought up in court. This was a transi- 
tional period. 

Also, the point that you have this plenary authority over the Dis- 
trict, I have to make two points. 

First of all, to assist the Chairman on his earlier question, there 
is a case where the Congress failed in its use of plenary authority. 
I know because I was the counsel who challenged it, the Elizabeth 
Morgan act. In fact, I was drafted by one of the sponsors here, 
which was Representative Tom Davis. That case was found to be 
a bill of attainder, and the argument made by the Department of 
Justice was that the District has such huge plenary authority that 
it is really unchallengeable, and the court said that that is not 
true. 

Also, I want to emphasize that when Professor Dinh says we are 
not doing anything with States, we just look at section 2, not sec- 
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tion 8. There is a problem with that. Section 8 is the section that 
defines who votes in Congress. Section 2 in the District clause says 
that you have the authority within the District, and the Supreme 
Court has emphasized that you have the authority that is equiva- 
lent to what a State can do within its borders. This isn’t something 
within the District. You are changing the structure of the voting 
mechanism of Congress. 

Mr. Smith. Okay. Thank you, Mr. Turley. 

Let me go to the point made by Mr. Bress a while ago that he 
did not feel that giving Utah an at-large district was a violation of 
one man, one vote. You disagree with that. Why? 

Mr. Turley. Well, in my last testimony on this issue, I addressed 
the one person, one vote. It is also in my testimony today. 

The reason is that you have Utah residents who will now be vot- 
ing on two representatives, one at large and one for their imme- 
diate district. Under Westbury, I believe that that raises serious 
questions. The Supreme Court has shown great skepticism about 
at-large districts. The United States Congress has taken the posi- 
tion against at-large districts because they are very abusive. 

Now, it is true that the Supreme Court has not yet applied 
Westbury and its principles to an interstate conflict where you have 
one State saying, hold it, Utah residents now have two representa- 
tives. But the Supreme Court has said that it doesn’t see any rea- 
son why it would not apply to an interstate issue. 

Mr. Smith. Okay. Thank you, Mr. Turley. 

Mr. Spiva, let me address my next question to you, and it is this, 
that if we really want to give D.C. residents the right to vote for 
Members of Congress and even Senators, why would we not sup- 
port a way that is considered to be not constitutionally suspect, a 
way that has broad support and a way that, in a practical manner 
of speaking, would be far more likely to be enacted, and that is the 
return of the District of Columbia to the State of Maryland with 
the exception perhaps of the Capitol and the Mall grounds? 

That seems logical. The Congress has already ceded back the 
part of the District that belonged to Virginia. It seems logical to fol- 
low that up with ceding back the part of the District that once be- 
longed to Maryland. That would also have the benefit of not only 
giving the residents of D.C. a vote in the House but a vote in the 
Senate as well. Why not support that? I just honestly don’t under- 
stand. 

Mr. Spiva. Well, the only politically viable option on the table at 
present. Congressman Smith, is this option. There is great resist- 
ance from — I don’t know if there have been polls taken recently, 
but the polls taken in the mid-1990’s and later in Maryland and 
in the District — to doing that. And, of course, you know, you would 
have to get Maryland’s permission to permit — ^to do that. So I think 
there is actually a pretty high political hurdle to getting that done. 

I agree with you that it could also be done by simple legislation, 
and so you wouldn’t have the constitutional amendment hurdle of 
having to go through the State legislatures, but it is still a pretty 
high political hurdle. 

Mr. Smith. It would be a hurdle, but I don’t think it would be 
as high as either trying to pass a constitutional amendment or try- 
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ing to find this piece of legislation constitutional, which I also think 
is a high hurdle. 

I just think that for individuals who want the vote for D.C., and 
I respect your sincerity, that approach should also be pursued with 
just as much vigor as you are pursuing this legislation. 

Thank you for your comments and thank you, Mr. Chairman. 

Mr. Conyers. Thank you very much. 

We now turn to the Chairman of the Subcommittee on the Con- 
stitution, Jerry Nadler of New York. 

Mr. Nadler. Thank you, Mr. Chairman. 

I want to start by commending you for moving this legislation so 
expeditiously. The injustice that the people of the District have suf- 
fered is real, and the time for action has long passed. 

It is a tribute to our colleague, the gentlewoman from the Dis- 
trict, that she has managed to achieve so much. Every one of us 
knows how hard it is sometimes just to advocate for our commu- 
nities, even with a vote in the House and two Senators. Our col- 
league’s test is infinitely more difficult, but she has handled it with 
skill and intelligence, relying on the force of reason and moral per- 
suasion. 

It would be hard for anyone to argue that this cause is anything 
other than unjust. We are talking about a very modest request, a 
single vote of the House. That citizens of the District have been de- 
nied even that much for so many years is a blot on our national 
honor, and it raises a real question mark about our expectations 
for the world that we are the messengers of democracy. 

Ultimately, a court will have to decide the constitutional ques- 
tions we are debating here today. There is a great deal of scholar- 
ship arguing in favor of opposing this legislation, but there are also 
some scholarly voices we have heard today and on other occasions 
arguing the contrary. I would hope that even if people are uncer- 
tain about this legislation, if the District could have a vote, its citi- 
zens should at the very least get their day in court. I don’t think 
that is asking too much. 

This is an unusual moment in our history, because the Utah sit- 
uation brushes aside the usual partisan roadblocks to the enfran- 
chisement of the District’s citizens. It is a sad commentary in our 
Nation that only by arranging this trade can Congress be per- 
suaded to act. Nonetheless, the opportunity is here. 

I appreciate the testimony, which has been informative. I will not 
ask the witnesses to hash over their arguments again, but I just 
want to make sure we are all on the same page on some threshold 
issues. 

Leaving aside any concerns that you may have about the legisla- 
tion’s method of doing so, do any of the witnesses believe there is 
any moral argument to be made against giving the citizens of the 
District a vote in the House? Obviously not. 

Do any of the witnesses believe that the citizens — or that the 
residents, I should say, of the District of Columbia are not citizens 
of the United States? Obviously not. 

Do any of you believe that it was the intent of the Framers to 
deprive the citizens of the District of citizenship rights equal to 
those of all other citizens of the United States? And, if so, what 
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rights other than having voting representation in Congress do you 
think are constitutionally denied to these citizens, if any? 

Anyone? 

Mr. Turley. Well, on that one, I think I get off the train. Besides 
the voting issue that you point out, there are material differences 
between citizens. But I take your point that the core constitutional 
rights are the same between citizens. But they are subject to the 
whim of Congress, ultimately, as to their affairs. 

Mr. Nadler. Wait a minute. Some of the core constitutional 
rights that we normally assume people have are subject to the will 
of Congress? 

Mr. Turley. No, no. I am saying I agree with you in terms of 
the core constitutional rights, that they are citizens of the United 
States, they have the full benefits of that. But that does not include 
voting, and all I am saying is that their status is materially dif- 
ferent in other respects. 

Mr. Nadler. It would not include diversity jurisdiction if Con- 
gress didn’t choose to extend it to them? 

Mr. Turley. That is correct, yes. 

Mr. Nadler. Anything else? 

Mr. Turley. If we go to some of those other issues like diversity 
jurisdiction, the courts have made some exceptions, but nothing on 
this order. 

Mr. Nadler. Professor Dinh, would you comment on the ques- 
tion, please? 

Mr. Dinh. Yeah. I don’t think it is just a matter of diversity ju- 
risdiction — I don’t think it is a matter of just diversity jurisdiction, 
but, as I noted before, sixth amendment rights, 11th amendment 
immunity, the right to regulate interstate commerce, the treaty 
clause and a whole host of other constitutional references to the 
rights of citizens of several States have been upheld by the court 
as pertinent to residents of the District as well. As Mr. Bress has 
so comprehensively opined, there is indeed no contrary judicial 
opinion at any level with respect to that. 

I think that Mr. Turley has conflated the arguments that have 
been previously made in court with respect to an inherent right of 
District residents to vote, as opposed to the right of authority of 
Congress to legislate and give this vote. The opinions rejecting the 
right of District residents who vote as residents of Maryland or Vir- 
ginia were rejected as part of that claim. It was never rejected as 
part of the claim that Congress in the periods of 1790 to 1800 had 
constitutional authority to recognize those persons’ right to vote, 
which is the relevant issue before this legislation. 

Mr. Nadler. Thank you. 

Mr. Bress. 

Mr. Bress. Thank you. I just wanted to note for this purpose 
that among the individual rights that we discussed is the right not 
to be subject to a bill of attainder. Professor Turley has mentioned 
that as one that Congress can’t overrule using the District clause, 
and I would certainly agree with that. The District residents have 
the same right not to be subject to that as anyone. 

Mr. Nadler. Ex post facto was other violations of the Bill of 
Rights. 
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Mr. Bress. Precisely. In fact, Justice Jackson wrote in his plu- 
rality opinion that Congress can’t pass a law treating the District 
as a State where it would invade fundamental freedoms, and I 
would put that down in precisely that category. 

Mr. Nadler. I see my time has expired, so thank you. 

Mr. Conyers. I thank you very much. 

We now turn to the former distinguished Chairman of this Com- 
mittee, James Sensenhrenner of Wisconsin. 

Mr. Sensenbrenner. Thank you very much, Mr. Chairman. 

Let me start off by making a statement. I am concerned that an 
attempt to grant the representative from the District of Columbia 
the right to vote in Congress by statute is unconstitutional, and to 
ignore the constitutional problems — that doing it this way I think 
is sticking one’s head in the sand and not conceding the point that 
this is, I would say, a 50/50 issue. 

I would point out that, traditionally, this Committee and the 
Congress have expanded the franchise through constitutional 
amendment rather than through statute. Of the 27 amendments to 
the Constitution, six of them have expanded the franchise by 
amendment: 15tli, 17th, 19th, 23rd, 24th and 26th. Indeed, 30 
years ago, this Committee decided that a constitutional amendment 
was necessary and proposed an amendment and sent it out to the 
States for ratification, and only 16 States ratified the amendment, 
and 38 were necessary. So the constitutional amendment to grant 
District residents the right to voting rights in Congress has tried 
and failed. 

I am willing to give this type of legislation a chance to be tested 
in the courts with an expedited review clause similar to the clause 
that was appended in the McCain-Feingold campaign finance re- 
form bill so that we can find out once and for all whether it is con- 
stitutional for Congress to legislate in this area. 

However, I am greatly disturbed at the decision that has been 
made by the sponsors of this legislation to give Utah an at-large 
seat, rather than to have the citizens of Utah elect four representa- 
tives by district. The legislation does give the right of citizens of 
Utah something that is denied to every other State, and that is the 
right to vote for two representatives, whereas the citizens of all of 
the other States can only vote for one. 

Most of the people in this room know that I have been a leader 
in passing the Voting Rights Act extensions both last year and 
1982, and one of the things that the Voting Rights Act and its ex- 
tensions have done is to prevent the dilution of minority voting 
clout through the creation of at-large districts. 

While neither the statute nor the Supreme Court have said that 
mixed at-large and district elections are per se unconstitutional or 
a violation of the Voting Rights Act, that issue has never been liti- 
gated, and I think that the Court would rule that way if the ques- 
tion phrased that way would come on up to the Court. 

Whether it is the law in the Constitution or not, I think at-large 
elections and district elections mixed are bad policy because they 
do dilute minority voting rights and their clout; and I am afraid 
that if a bill that consists of giving the citizens of Utah the right 
to vote for two representatives, as is currently the case, gets up to 
the Court you will start seeing jurisdictions that are covered by the 
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Voting Rights Act use an affirmative finding of constitutionality as 
precedent to go back to the bad old days. 

Having said that, you know, let me say that if there is this mixed 
representation for Utah, you have lost my support for this legisla- 
tion. 

[11:15 a.m.] 

Mr. Sensenbrenner. Because of the concern that I have, not on 
the D.C. issue but on the entire issue of the Voting Rights Act, do 
all four of you think this is an appropriate public policy concern? 
Starting with you, Mr. Dinh. 

Mr. Dinh. Yes, sir. I do. 

Mr. Spiva. I think your concern regarding at-large seats is valid. 
I am a big fan of the Voting Rights Act of 1965. I think this is very 
different, though, where you have an interstate difference. 

Mr. Sensenbrenner. I am talking about policy. I am not talking 
about the law or the Constitution. Good policy or bad policy? 

Mr. Spiva. I think, under the circumstances, this actually makes 
good policy and is distinguishable from the other situation. 

Mr. Turley. I believe you are actually correct on the policy issue, 
and there is a subordinate policy as well. On either side of this 
equation, D.C. or Utah, Congress would be abandoning, at least for 
now, the 435 limit; and I have to say that, as a policy matter, that 
is crossing the Rubicon. You have done that before when new 
States were coming into the Union, but it has been a restraining 
principle for Members, and it has avoided a lot of mischief. Once 
you cross that Rubicon, once you start allowing at-large districts be 
added by Congress and Federal enclaves to give votes, I think you 
will find yourself on a slippery slope. 

Mr. Sensenbrenner. Mr. Bress. 

Mr. Bress. I think the addition of permanent at-large seats, to 
me, would raise significant policy issues. I think having a seat be 
elected at large for an interim period of time, which this Congress 
has done many times before and which is still in the U.S. statutes, 
does not offend me in any significant way. 

Mr. Conyers. Thank you very much. 

With the permission of senior Members of the Committee, the 
Chair is going to recognize the gentleman from Tennessee, Mr. 
Cohen, for 5 minutes. 

Mr. Cohen. Thank you, Mr. Chairman and senior Members of 
the Committee. I hope I don’t take 5 minutes. 

Mr. Turley and other members of the panel, I was curious. When 
the Constitution was drawn and they limited representation to the 
States, did we have territories at the time? 

Mr. Turley. Yes. 

Mr. Cohen. And we also have the District. Are there distinctions 
in the Constitution or maybe in this clause, in article I, section 2 — 
do you think there were distinctions in mind about territories in 
the District or the District was dealt with differently in article I, 
section 8, than the territories were in article IV? Could there be 
some kind of difference in the way the perspectives were? They 
didn’t say people shall not have a representative if you live in the 
District or if you live in the territories. They just mention States. 

Mr. Turley. I guess there are two answers to that, sir. One is 
that the Supreme Court has actually said the jurisdiction over ter- 
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ritories and the District, while they are in separate clauses, are 
fungible in many respects. That is, they often refer to territories in 
the District in that sense. 

But when this was put into the Constitution, the reason there is 
no express reference to the District is because a minority among 
the ratification delegates objected and wanted language put in. 
People like Alexander Hamilton wanted to have language in there 
to guarantee that residents could have a role in Congress. They 
lost. 

There were amendments proposed along those lines in North 
Carolina. 

So this is not a case where nobody thought about it. There was 
debate. Some people thought it was appalling. And right after we 
had the Federal enclave established, not soon thereafter, a ret- 
rocession movement began in Virginia, and this was the issue in 
that retrocession debate, and the District residents were also part 
of that debate and asked if they wanted to retrocede. Virginia 
retroceded. The District’s residents decided not to; and, in fact, the 
Supreme Court has said that — it has used references to the relin- 
quishing of this particular right, because it was debated and it was 
raised not just at ratification but also later in the retrocession de- 
bates. 

And, ultimately, when D.C. got its government through the work 
of Lyndon Johnson, he did it by defining the District as a Federal 
agency. That is how Walter Washington was first put in as mayor, 
is that he treated the District much like the Department of De- 
fense, where he had the ability to do that. 

Mr. Cohen. Thank you, sir. 

Mr. Spiva, was there any vote taken on prohibiting the District 
of Columbia from having representation? 

Mr. Spiva. Not that I am aware, but I would defer to either Pro- 
fessor Dinh or Mr. Bress, who are the true constitutional scholars. 

Mr. Cohen. Do you know if there was a specific vote on that? 
Somebody proposed a proposal that somebody should not have a 
representative? 

Mr. Dinh. No, sir. Not either in the Constitutional Convention 
nor either in the Act of 1801. It was simply by omission that there 
was no right to vote. 

But the key part there was a vote in 1790 with the Acceptance 
Act by Congress which acceded to the conditions of Virginia and 
Maryland that all of the laws, including the voting rights of their 
prior citizens and would-be citizens of the District, to have the vote 
during the 1790 and 1800 period until such time as Congress 
passed alternative laws. And when Congress passed alternative 
laws, it was simply omitted. 

Mr. Cohen. Do you have anything to add? 

Mr. Bress. I know it is true that Alexander Hamilton offered at 
one point language that would have given the District the vote, but 
there is no record of any debate on that, and I don’t know precisely 
where that language went from — where it went from his pen. 

Mr. Conyers. We now recognize the distinguished gentleman 
from North Carolina, Mr. Howard Coble. 

Mr. Coble. Thank you, Mr. Chairman. Good to have you all with 
us. 
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Mr. Turley, my folks spoke about Utah. When will Utah receive 
an additional representative, and is that in any way dependent 
upon the District of Columbia receiving a representative? 

Mr. Turley. First of all, let my say that I feel that Utah is jus- 
tifiably aggrieved. I was surprised at the rationale for denying 
Utah the seat at the last round. But they would have to wait for 
a new census and division of districts, and presumably they would 
get a district at that point. 

But I have to say that I would be very surprised if the people 
of Utah ever see this seat. I think there are close constitutional 
questions. I don’t think this bill is one of them. 

I think that this bill will either be defeated in fast order or it 
will very well be enjoined; and, in many ways, you would want it 
enjoined. Because if it is not enjoined, in our challenge to the Eliza- 
beth Morgan Act, that went on for years. What happens if this goes 
on for years? What happens if it follows the same trajectory that 
we had in that case? We got it struck down after years. What hap- 
pens if you have close votes? What happens about the Presidential 
elections if Utah exercises its electoral delegate that it gets? 

Mr. Coble. Thank you, sir. 

Mr. Dinh, much has been discussed here today about statehood. 
Again, my friend from Wisconsin mentioned the constitutional 
amendment that failed, but that was almost three decades ago. I 
can see where we would be reluctant to revisit that if it were a half 
a decade ago. But wouldn’t it be more efficient to proceed along 
that courts, i.e., a constitutional amendment conferring statehood, 
rather than establishing a new preference? 

Mr. Dinh. Thank you very much. 

I think that, on the question of statehood, you can only achieve 
that through a constitutional amendment, because the question of 
State is defined by the Constitution. However, as I have said be- 
fore, the Court has consistently recognized the right of Congress 
and the authority of Congress to give the District the rights perti- 
nent to States even though it is not considered a State. So this is 
a much more limited piece of legislation which I think is within the 
range of options that Congress has in order to deal with the similar 
problem. 

Mr. Coble. Let me put this question to Mr. Spiva to add to Mr. 
Bress. 

What is the reasoning or the rationale for supporting the addi- 
tion of one Representative in the House and turning a blind eye to 
the Senate? 

Mr. Spiva. I don’t turn a blind eye to the Senate. My organiza- 
tion is committed to full representation for the people of the Dis- 
trict of Columbia. This is a first step; and, if we get this, we are 
going to continue to work to get representation in the Senate. 

The one thing I would disagree with my colleague. Professor 
Dinh, with some trepidation, is this body could actually make the 
District of Columbia a State without a constitutional amendment. 
You could do that through legislation. You could admit us as a 
State and simply keep the Federal enclave as it is. 

Mr. Coble. Thank you. 

Mr. Bress. 
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Mr. Bress. I don’t have very much to add. I do believe that the 
decision really is a political one, as opposed to a constitutional 
question. 

Mr. Coble. Let me conclude. I still have more time. 

Professor, let me revisit you. What are some of the unintended 
consequences, if any, of creating a sole representative for the Dis- 
trict of Columbia? 

Mr. Turley. There are a number that I lay out. One of the most 
important is that a lot of the things can change in our system, but 
the Framers and particularly James Madison was very firm on the 
structuring principles that hold the system together. 

You know, all of the branches are considered equal, but it is a 
bit of an overexaggeration. I think Congress is the heart of 
Madisonian democracy. It is where everything happened. It is enor- 
mously important for the stability of the country, and Madison saw 
that. 

So, in structuring it, this language as to who votes in Congress 
is enormously important. But once you cross that Rubicon, once 
you start fiddling with that structural language, then I think you 
will find that this is going to be a Faustian bargain, and some fu- 
ture majority is going to use the authority that you are now em- 
bracing, and particularly when you are lifting the 435 limit, it is 
an invitation to mischief. 

Mr. Coble. Before that red light illuminates and the Chairman 
comes after me, I yield back my time. 

Mr. Conyers. You had so much time left. 

I am pleased now to recognize the distinguished gentlewoman 
from Houston, Texas, Sheila Jackson Lee. 

Ms. Jackson Lee. Mr. Chairman, it is an honor to be here. I feel 
almost a sense of history and certainly a recognition of the mo- 
ment, the returning of this room and the decisions that are made, 
to the years of the 1960’s and the 1964 Civil Rights Act and 1965 
Voting Rights Act and many other historical opportunities of pro- 
viding equality and justice. 

I respect all of the presenters, but I do want to reflect, as I hold 
the Constitution, on the uniqueness of Washington, D.C., the 
specialness of America represented by a congresswoman who, in 
her early legal life, represented segregationists and their right to 
free speech only in America, and I thank Congresswoman Eleanor 
Holmes Norton for that kind of history; and a young man, who is 
a mayor, who comes of Jamaican heritage but yet loves America, 
is an American and now is able to represent, I know he would 
claim, the finest city in America. And that is very special. 

But the finest people in America who for years have — for dec- 
ades, for centuries now — have, if you will, obligated themselves to 
the flag of the United States, shed their blood in many of their 
wars and continue to do so. 

So I want to pose a question to Mr. Dinh, because I am very curi- 
ous about the constitutional underpinnings of this legislation. I 
think that this Committee has a duty to the Constitution, and I am 
cognizant of Professor Turley, who we respect, citing, of course, the 
provision under article I, section 2, about the representation being 
from the people of several States. 
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But I also reflect upon, Mr. Dinh, I think, your argument. So 
when I ask the question would you counter your argument or your 
reference to, I believe, is it section 8, and a paragraph within sec- 
tion 8, to make all laws, this Congress, which shall be necessary 
and proper for carrying into execution the foregoing powers and all 
of the powers vested by this Constitution and the government of 
the United States or in the department or office thereof — if that is 
not the exact frame of reference that you utilize, then, please, if 
you would, juxtapose the language of several States to your con- 
stitutional argument and add in that could Congress treat the Dis- 
trict as if it were a State for purposes of representation in the Sen- 
ate. 

I guess I want the larger commentary on this question of the 
House before we certainly have immediate response to that. 

Mr. Bress, if you would explain why a Utah at-large district does 
not violate the one man, one vote; and I am trying to issue my 
questions quickly so the Chairman and his gavel — and Mr. Spiva, 
would you simply tell us how it feels — I will get to you last — to 
have soldiers on the battlefield that have lost their lives and yet 
not have the constitutional right to have representation? 

I know Mr. Turley will be able to comment on if the Tidewater 
case indicated that one decision in reaffirming what we are trying 
to do here today. Why do you think the Supreme Court is wrong? 

Mr. Dinh, if you will go ahead. 

Mr. Dinh. Thank you very much. 

Of course, the necessary and proper clause was interpreted by 
the Court in McCullough v. Maryland very broadly as it relates to 
the power of Congress, in that case to create the national bank; 
and the Court validated the creation of the national bank, even 
though that had been discussed previously. 

But even as I do agree with you, that the message and proper 
clause does add something to the analysis, especially if one goes as 
broad as the court has interpreted in McCullough v. Maryland, but 
I would caution in the following: I don’t think it is necessary, be- 
cause the District clause under article I, section 8, stands dif- 
ferently from other clauses in article I, section 8, because there is 
no countervailing space limitation. 

So that is why the Court has said that article I, section 8, which 
delineates the power of Congress as it relates to the competing 
powers of State legislators, the District clause then alone — because 
here you have no competing State legislature, and that is why the 
court says the power of Congress here is whole, is plenary, is ma- 
jestic in scope, and explicitly is all of the powers of government. 

So you are right to point to the countervailing. The only counter- 
vailing argument is article I, section 2, which limits a representa- 
tive apportionment to the people of several States. Here I think it 
is a weighty textural argument, but so is the language in article 
III for the diversity clause jurisdiction, language of amendment 11 
for immunity, the sixth amendment. The Court has consistently — 
and as Mr. Bress has opined, no court has held to the contrary that 
Congress has the power to treat the District as if it were a State 
for these purposes. 

I would not very lightly counsel this Committee or this Congress 
to take a leap of faith with the Constitution. I hope you know me 
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better than that. I think the degree of confidence that comes with 
me before you recommending this legislation is not coming from my 
own textural structure and historical reading of the Constitution, 
even though they are consistent but also on an unending line to the 
cases and none to the contrary as articulated by the courts of this 
country. 

Ms. Jackson Lee. Mr. Chairman, if Mr. Bress — could you — do 
you remember the one question? 

Mr. Bress. I would love to. 

There are two points I would like to make. One is that there is 
an interstate and an intrastate issue here. Certainly from an intra- 
state standpoint, adding an at-large seat to Utah wouldn’t dilute 
anybody’s vote in Utah versus adding another single District rep- 
resentative. Because everyone would have the same weight. Every- 
one would vote for single District representative, and everyone 
would vote at large. 

You have the intrastate problem, which has been used here. Peo- 
ple in Utah would be able to vote twice. But the question the Su- 
preme Court has addressed in Westbury v. Sanders, another one of 
the one-vote cases, it is not how many times you get to vote. The 
question is what is the weight of your voting power. 

So let us take two examples. You have a State that has four sin- 
gle-Member districts and another State that has four people elected 
at large. Now in the first State, everyone votes just once for a sin- 
gle representative, and the other States everybody votes four times. 
But the difference is, in the one State, you have got a whole inter- 
est in one representative and in the other State you have got four 
fractionalized interests. But the math works out the same. The peo- 
ple in both States have the exact same weight to their vote, and 
that is what the Constitution is concerned with. 

The point that had been raised earlier that at-large voting has 
run into other problems, it has. It has run into problems with re- 
gards to its effect, its impacts on minority voters. That is a wholly 
separate issue, and it has nothing to do with one man, one vote. 

Mr. Conyers. We are out of time. Sorry, Mr. Turley. 

Ms. Jackson Lee. Thank you, Mr. Chairman. 

Mr. Conyers. I recognize the gentleman from Virginia, Mr. 
Goodlatte. He has been a Chairman of Committees and is now still 
Ranking Member on other Committees of the Congress. 

Mr. Goodlatte. Thank you, Mr. Chairman. 

Mr. Turley, would you like to respond to the comments made by 
Mr. Dinh in response to the last question asked by the gentlelady 
from Texas? 

Mr. Turley. First of all, we obviously have a fundamentally dif- 
ferent view of what the Supreme Court has said and certainly what 
the Constitution says on this question. 

Putting aside the fact that the Framers defined who would vote 
in Congress and the fact that the issue of whether the District 
would b^e included in that language came up — there were votes, by 
the way, in ratification conventions where amendments were of- 
fered, including in places like North Carolina. They were defeated. 
There was outrage among many people, not just Alexander Ham- 
ilton, about this disenfranchisement of the citizens of the District; 
and that debate continued through retrocession. So this is not some 
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afterthought, that it is simply not mentioned so we can pretty 
much read it in there. 

Also, what the Supreme Court has said — and, first of all, I want 
to say, with the Elizabeth Morgan Act, the United States did argue 
that its plenary authority trumped in that argument. They relied 
heavily on the District clause, and that is the reason the District 
of Columbia switched sides and joined us, is precisely because of 
the plenary arguments made on behalf of the United States Con- 
gress. 

But putting all of that aside, many of these cases cited do involve 
individual rights. Nobody has ever doubted that the residents of 
the District of Columbia are U.S. citizens and they cannot have 
those rights taken away. That includes, it turns out, the 2nd 
amendment in the recent case that was just decided by the D.C. 
Circuit. And in Parker v. District of Columbia, I will simply note 
that the District seems to be taking a different position in that case 
and was arguing that we shouldn’t be considered a State for the 
purposes of that challenge. 

Mr. Goodlatte. Thank you. 

Mr. Dinh, what constitutional principle allows the representation 
in one Chamber of the Congress but not in the other? 

Mr. Dinh. That is a great question, Mr. Goodlatte. As I noted in 
a footnote in my written testimony, my analysis of the bill is lim- 
ited to its provision, and so I did not have occasion to opine conclu- 
sively whether Congress has the same power to grant a one Sen- 
ator or two Senators. But I do know that the language of article 
I, section 3, which relates to Senators, and the 17th amendment, 
which relates to the Senators, while in some respects similar to ar- 
ticle I, section 2, relating to the House of Representatives, does dif- 
fer in one important respect: It says that each State shall have two 
Senators, as opposed to the Representatives shall be elected by the 
people of several States. 

Mr. Goodlatte. Let me get to article I, section 2, then. Because 
I can’t square that with your analysis at all. It says, the House of 
Representatives shall be composed of Members chosen every second 
year by the people of the several States, but then in the next para- 
graph going on to state, the qualification States, no person shall be 
a representative who shall not have attained the age of 25 years 
and have been 7 years a citizen of the United States and who shall 
not, when elected, be an inhabitant of that State in which he shall 
be chosen. 

Now is the District of Columbia a State? 

Mr. Dinh. No, sir. 

Mr. Goodlatte. How do you square your analysis with the prin- 
ciple definition of qualification to be a member of this body, which 
is article I, section 2, not the other articles in the Constitution 
which you have, in my opinion, to reach the analysis that you have 
brought to us today. 

Mr. Dinh. With all due respect, I do not think I have twisted it, 
and if there is any twisting, it is the Supreme Court. 

Mr. Goodlatte. Square it with the paragraph 2 of section 2. 

Mr. Dinh. There is no question that the District is not a State 
for the purposes of this or other provisions of the Constitution. But 
the question that we are faced here is whether Congress’s power 
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under article I, section 8, Clause 17, extends to giving the citizens 
of the District the same rights as if they were citizens of the 
States. And here I think the same kind of argument 

Mr. Goodlatte. That argument completely conflicts with the 
definition of who qualifies to be a member of this body. 

Mr. Turley. 

Mr. Turley. I will simply note that the language that is cited in 
every State having two Senators, there is also a State — it says that 
each State shall have at least one representative, and so the House 
has the same language referring to the House. 

Mr. Goodlatte. Let me ask a question of Mr. Spiva. 

You cited a poll that the overwhelming majority of Americans 
support giving voting rights to representation of the District of Co- 
lumbia; and there are many people here, including Mr. Turley and 
myself and others, who would describe to you alternative ways to 
accomplish that. The clearest way to do that would be to have a 
constitutional amendment. Why not go the route that is absolutely 
clear, absolutely protects the rights of the citizens not only to have 
the right for a representative to vote in the House but also to have 
it clear that what the Congress giveth, the Congress can’t take 
away? Because it is pretty clear if you follow Mr. Dinh’s analysis 
you will have the right of the Congress to take this away in the 
future. You will have the right of the Congress to take away other 
rights that have been extended by this authority that Mr. Dinh 
identifies. Why not go the constitutional amendment route, given 
the fact that public opinion clearly has changed since 1979 when 
it was last tried? 

Mr. Spiva. Well, it is unnecessary, even under the statehood sce- 
nario, Congressman. This body, as it has done in admitting every 
other State, could admit the District, other than what would re- 
main of the Mall and the Congress, as a State. 

Mr. Goodlatte. That is certainly one of the alternatives. We 
would certainly cede the land back to Maryland with a constitu- 
tional enclave carved out for the Federal buildings where the Su- 
preme Court and the Capitol and the White House are located. 
Those would both be superior alternatives. But the cleanest alter- 
native would be to enshrine the right of the people of the District 
of Columbia to vote in the United States Constitution in clear, un- 
equivocal language. Why not do that? 

Mr. Spiva. Because it is unnecessary, and particularly if you 
were trying to achieve statehood you could do that with simple leg- 
islation. So there is no reason to go through the route of the con- 
stitutional amendment, which is the most difficult politically and 
cumbersome to achieve. 

Mr. Goodlatte. Thank you, Mr. Chairman. 

Mr. Conyers. The Chair recognizes the gentleman from Georgia, 
Mr. Henry Johnson, Jr. 

Mr. Johnson. Thank you, Mr. Chairman. 

Being from Geor^a, I am quite proud of that fact. But I was ac- 
tually born and raised right here in Washington, D.C., and went 
to the public schools, and so I am particularly proud to be here this 
moment when we are considering this legislation. 

I must say that in the two and a half months that I have been 
here I have seen and heard no more eloquent a spokesperson for 
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the rights of people who live here in Washington, D.C., than Rep- 
resentative Eleanor Holmes Norton, who has kept this matter at 
the forefront every moment that I have been here. 

One of my memories as a child growing up in northeast Wash- 
ington, D.C., is every — I used to wonder why did my daddy wait 
until the last minute on April 15th, 11:15 p.m. At night, and with 
all of these papers scattered all over the kitchen table and he was 
filling out his — he and my mother’s Federal income taxes. And he 
would leave out and be able to make it down to the post office 
quicker than I ever thought you could make it from our house. He 
would have to come all the way downtown right across from the 
Capitol, not far from where he used to work as a Federal employee 
for the Bureau of Prisons. Number three man in that bureau, and 
my mother was a schoolteacher. But yet I didn’t realize that they 
were second-class citizens until much later, because even with all 
that they attained and all of the responsibilities that they had, 
they still could not exercise the right to vote. 

And I, as a young man, if I had dreamed of ever serving in the 
hallowed halls of this fine institution, I would not have had the op- 
portunity to do so because of where I was born in the current state 
of the law which, in my humble opinion, cries out for change for 
quite a few years in the past as well as right now. 

So I would like to ask, there being no prohibition in the United 
States Constitution of residents of the District of Columbia to vote, 
then it stands to reason that perhaps it was an oversight that the 
drawers, the makers of the Constitution failed to take care of their 
residents in the District of Columbia. Perhaps that might have 
been the case. 

I would like to get each one of you all to comment on that. 

I would also like to know if there is any authority, any express 
authority in the Constitution requiring citizens of the District of 
Columbia to pay taxes; and I think I would like to get the answer 
to that question first from Mr. Turley. 

Mr. Turley. The courts have said, indeed, that the Congress can 
require that residents pay taxes. 

Mr. Johnson. District of Columbia residents? What in the Con- 
stitution would require District of Columbia residents to pay Fed- 
eral taxes? 

Mr. Turley. Well, the District clause gives that plenary author- 
ity over taxation, and in D.C. v. Carter the Court said that the 
power of Congress is very simple under the clause. It says it can 
exercise — this is a quote — the powers which a State may exercise 
over its affairs. 

Mr. Johnson. Let me ask you this question. It has been long 
held, I believe, that the citizens of the District of Columbia are re- 
quired to pay taxes, and they are treated like any other citizen for 
that purpose. And there being nothing in the Constitution that 
would prevent residents of Washington, D.C., from having the right 
to vote and they having had the right to vote prior to the accept- 
ance of the secession of the lands, why is it not possible — why is 
it legally irresponsible for this Committee to not tender legislation 
granting that right to vote to the citizens here which can be taken 
to the U.S. Supreme Court and settled on that level? What makes 
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it so premeditated — such a premeditated unconstitutional act as 
you talked about? 

Mr. Turley. Well, my response would be, first of all, an omission 
of language is not a statement of authority. And if that were the 
case, then any failure to mention another entity could be read into 
a provision that is ambiguous. 

But I don’t believe that the House provision is ambiguous. And 
it was not an omission. We keep on — it is good — it would be good 
if it was an omission, but it wasn’t. It was debated at the time, and 
it has been debated ever since, that this is a high price for resi- 
dents to pay. 

So, for that reason, no, I can’t agree that the omission can be 
treated as an oversight, because it wasn’t. And, also, in terms of 
the other States, because the District gives you the right to really 
be the government like a State would be, all of those other powers 
belonging to the State in the 10th amendment belong to them. But 
you are changing a relationship with the other States. You are af- 
fecting their rights. It is not an intrastate issue. 

Mr. Johnson. There is nothing in the Constitution that pre- 
scribes how many Members there can be in the House of Rep- 
resentatives, is there? 

Mr. Turley. As long as they are from the several States. 

Mr. Johnson. There is no prohibition against the United States 
Congress in the Constitution expanding its membership in the 
House, nor is there anything that would prevent the Congress from 
exercising that majestic power under section 8, I believe. 

Mr. Turley. But under your analysis you could give Puerto Rico 
four to six seats. They have got 4 million people there. We would 
find ourselves on the ability 

Mr. Johnson. Isn’t that a matter of constitutional interpreta- 
tion? 

Mr. Conyers. The gentleman’s time has expired. 

Mr. Johnson. Thank you, sir. 

Mr. Conyers. You are welcome. 

Dan Lungren, former Attorney General for the State of Cali- 
fornia, you are recognized. 

Mr. Lungren. Thank you very much. I appreciate that. 

I have some difficulty in dealing with some of these arguments 
because I was an English major, and I look at words and attach 
meanings to words. And when something says that the Congress 
shall be made up of representatives from the States, that usually 
is my first inquiry, what do they mean there? 

So then I go to the question of what is the Constitution. As I un- 
derstand it, the Constitution was a compact among the States; and, 
as I look, I recall that to come under the compact it has to be rati- 
fied by the States. And there is nothing else that suggests that 
somebody else ratifies it, whether it is the District of Columbia or 
somebody else. Maybe that is why the Congress is made up of rep- 
resentatives of the States. It doesn’t appear to be entirely illogical 
to me. 

But let me just ask you, first of all, Mr. Dinh, the arguments you 
have made here today for representation in the House are equally 
valid for representation in the Senate, correct? 
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Mr. Dinh. Not necessarily, sir. As I answered with Mr. Good- 
latte, I reserve judgment on that because of the difference in text 
between article I, section 3. 

Mr. Lungren. Okay. So that is more specific than saying that 
the House of Representatives shall be made up of those from the 
States. 

Mr. Dinh. Yes. There is other language in that that I have not 
considered. 

Mr. Lungren. Mr. Spiva, would you say that the arguments that 
you make here and the ones that are supporting this are equally 
valid for Senate representation? 

Mr. Spiva. Like Professor Dinh, I have not done a full constitu- 
tional analysis to see the constitutional 

Mr. Lungren. If we pass this legislation, you wouldn’t use that 
as an argument against an effort to try to get Senate representa- 
tion, would you? 

Mr. Spiva. No, sir. 

Mr. Lungren. You would probably use it for, wouldn’t you. 

Mr. Spiva. I wouldn’t take a position on it today. 

Mr. Lungren. You will come back, I am sure. 

Mr. Bress. 

Mr. Bress. I would take the same position on this that Professor 
Dinh has taken in the sense that I take these duties seriously. And 
I am not going to 

Mr. Lungren. I understand that. 

Why would not these arguments be equally valid with respect to 
Puerto Rico, the Virgin Islands, American Samoa and Guam, Mr. 
Spiva? 

Mr. Spiva. I don’t know that I can give you a full answer on that. 
I know the territories are covered by different provisions in the 
Constitution. 

Mr. Lungren. I know you made the argument with reference to 
the paragons of human rights in Europe saying that we are vio- 
lating human rights by not extending full voting rights to the peo- 
ple in D.C. Couldn’t that be made to Puerto Rico, the Virgin Is- 
lands, American Samoa and Guam? 

Mr. Spiva. It could, with one difference. Congressman. We pay 
Federal taxes. 

Mr. Lungren. You made the argument about serving in the mili- 
tary. We have people from Puerto Rico, the Virgin Islands, Amer- 
ican Samoa and Guam. You used that as part of your argument. 
So isn’t that also the case? 

Mr. Spiva. That is true. Congress. I am not here today trying to 
diminish anybody else’s potential rights. I am just saying that we 
pay taxes. 

Mr. Lungren. That is a major, significant difference. 

If, in fact, the argument that you make. Professor Dinh, sort of 
answers the question, why was it necessary for us to pass a con- 
stitutional amendment to give the people in the District of Colum- 
bia the right to vote for President? Could that have been done 
merely by legislation? 

Mr. Dinh. As I indicated in a major portion of my analysis, I 
think the 23rd amendment was necessary because of the particular 
provisions of article I that deal with that and, in particular, the Su- 
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preme Court opinion that immediately preceded the 1978 constitu- 
tional amendment. I do not think that the passage of the 23rd 
amendment precludes a congressional enactment of this type or is 
dispositive of it. 

Mr. Lungren. Why was it necessary in that amendment to say 
that the District would be entitled if it were a State. If it were a 
State, is that just unnecessary, superfluous language? 

Mr. Dinh. There was — the Supreme Court decision to which I 
refer — and the name escapes me, although it has been famously 
characterized as the Tower of Babel because there were so many 
opinions with so many different provisions. But one of the pre- 
vailing justifications for that was Justice Black’s opinion for 
Congress’s power under section 5 of the 14th amendment that, be- 
cause that power is not available to Congress with respect to the 
District, I think the 23rd amendment was necessary. 

Again, I would refer you to my formal written statement. 

Mr. Lungren. I have taken a look at that. 

Thank you very much, Mr. Chairman, for this. 

Mr. Conyers. Thank you very much. 

The bells indicate we have been summoned to the floor for sev- 
eral votes, and we will resume as soon as those votes have been 
taken. 

The Committee stands in recess. 

[Recess.] 

[12:50 p.m.] 

Mr. Conyers. Thank you so much for your patience. I apologize 
for the votes. And the Committee will come to order. And the Chair 
recognizes the gentleman from Virginia, Randy Forbes. 

Mr. Forbes. Thank you, Mr. Chairman, and thank you for hold- 
ing this hearing. And to all the witnesses, we appreciate your being 
with us and your patience through the votes. 

I have been interested in listening to all the debate, and I just 
want to capsulize some of it. 

Mr. Spiva, first of all, thank you for your presentation, and I 
want to go back to a couple of things that I heard Mr. Lungren 
raise to you. Outside of the Federal income tax situation, you listed 
serving on Federal juries, that the people in D.C. were good people, 
that they were veterans and service members who had fought and 
are fighting for our country, that there was a moral outrage that 
they didn’t have the right to vote is a denial of human rights, and 
they were Americans. 

And again, I think his question, of those attributes, all of those 
would apply equally to Guam or Puerto Rico, for example, if we 
were to list the attributes of each of those. Is that a fair statement? 

Mr. Spiva. I think it is. Congressman. 

Mr. Forbes. So if I were to ask all the good people that you had 
here, and I know a lot of them had to leave but they were here be- 
fore, if I would ask them to equally stand up in support of Puerto 
Rico and Guam based on those same attributes, they would all 
stand up for them as well, wouldn’t they? 

Mr. Spiva. Congressman, I am sure if the people of Puerto Rico, 
for example, clearly wanted to have the right to vote — I know there 
have been several polls in Puerto Rico and there have been mixed 
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results, I believe. I can’t speak for everybody here, but a threat to 
justice here is a threat to justice everywhere. 

Mr. Forbes. But the attributes at least would be applicable to 
the residents of Guam residents, to Puerto Rico, with equal appli- 
cability; would that be a fair statement? 

Mr. Spiva. I think it is. Congressman. 

Mr. Forbes. The Federal tax situation, I certainly understand 
and appreciate the representation. Sometimes we need to be care- 
ful at what we ask for. I was just looking at what the States were 
getting back for the Federal dollars that they were paying. Maybe 
we would all be better off without representation, because the high- 
est State gets back $2 for every $1 they are putting in, and the Dis- 
trict of Columbia is getting back $6.64 for each dollar they are rep- 
resenting. 

But Mr. Dinh, I would like to ask you a question, too, if I could. 
I have tried to listen to the options that were here. And first of all, 
as I understood your testimony, you said there was no constitu- 
tional requirement or mandate that is inherent to give this rep- 
resentation to the District of Columbia; was that a fair under- 
standing of your testimony? 

Mr. Dinh. Yes. I think the Court of Appeals for the District of 
Columbia addressed this in Adams v. Clinton, that there is no con- 
stitutional right that is enforceable in the court for such represen- 
tation, but it leaves open the question whether Congress can grant 
such a right. 

Mr. Forbes. So based on the testimony — and I heard some wit- 
nesses ask about the concern that they had with the people of the 
District of Columbia not having a constitutional right to vote — isn’t 
it true that unless we were to pass a constitutional amendment or 
unless we were to cede property back to Maryland or declare D.C. 
a State, unless we use one of those three options, there is nothing 
that this Committee or the House of Representatives or Congress 
as a whole could do to give voters in D.C. the constitutional right, 
mandate to representation? 

Mr. Dinh. The legislation here would give the right of D.C. resi- 
dents to have representation in this House. It is not constitutional 
in nature. I think it is constitutional and permissible as a matter 
of congressional authority. 

Mr. Forbes. Right. But we heard people say constitutional 
rights. So just to make sure we are comparing apples to apples 
here, there is nothing we can do here today short of those three op- 
tions. Those are the only things that would give them constitu- 
tionally protected guaranteed vote in D.C. 

Mr. Dinh. Statutory right rather than constitutional right. 

Mr. Forbes. Mr. Spiva, as I understood in your testimony, you 
said that you would continue to work for full representation in the 
Senate, and you indicated that polls across the country were over- 
whelmingly in favor. But I just wanted to clarify because I heard 
some different things. They are overwhelmingly in favor of giving 
representation rights, but apparently the polls in Maryland, I take 
it, are overwhelmingly against having the property go back to 
Maryland. Would that be fair? 

Mr. Spiva. That would be fair. Congressman. It is a different 
poll, and I should hasten to add that I think the polls done on 
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statehood have gone the other way. People believe that we should 
have the right to vote for representation, but they don’t necessarily 
believe in statehood. 

Mr. Forbes. So would it be fair for me to interpret from that tes- 
timony — but you correct me if I am wrong — that the polls across 
the country be overwhelmingly against statehood, overwhelmingly 
against ceding the property back to Maryland. Fair? 

Mr. Spiva. I don’t know that there has been a national poll 

Mr. Forbes. But that would be politically difficult. 

Mr. Forbes. Because of the polls in Maryland and because of the 
polls in the District. 

Mr. Forbes. So the constitutional options to give a constitutional 
right to D.C. representation, the polling seems to be pretty strong 
against that. 

Mr. Spiva. I don’t know if I follow the question. But I think that 
the option that is on the table 

Mr. Forbes. I don’t want to stop you, except my time is running. 
As I asked Mr. Dinh, the only three things we can really do to give 
constitutionally protected rights to representation in D.C. would be 
to cede the property back to Maryland, have a constitutional 
amendment, or determine statehood or declare statehood. 

Mr. Spiva. To enshrine them in the Constitution, I think that is 
probably right. 

Mr. Forbes. Based on at least your understanding today of the 
facts you have, the polls would probably be against any of those 
three options? 

Mr. Spiva. I wouldn’t go that far. Congressman. 

Mr. Forbes. So you don’t know? 

Mr. Spiva. I don’t think there has been polling done on that par- 
ticular question. 

Mr. Forbes. But you think there was polling on the statehood 
issue? 

Mr. Spiva. Yes. 

Mr. Forbes. And that polling would be negative? 

Mr. Spiva. It is a different poll than the poll I alluded to in my 
testimony. But, yes, that is the case. 

Mr. Forbes. And the bill that is before us today, Mr. Turley has 
suggested, has constitutional concerns. I know there is an argu- 
ment and difference between our witnesses. But you would agree 
with me that I think you said that that was the politically most 
feasible option for you at this particular point in time. Was that a 
fair representation? 

Mr. Spiva. This bill? Yes. 

Mr. Forbes. But if that is so, then it would be fair to say that 
since that would not be constitutionally mandated, that it would be 
a legislative option that happened to be the most politically feasible 
option at the time. That would also be something that could be 
changed based on the change in political climate at any time. 

Mr. Spiva. What is that that could be changed? 

Mr. Forbes. The legislation that could be passed here. In other 
words, the rights that could be given could be pulled back, taken 
back, changed, modified at any time on a political basis, as political 
majorities changed or as voting patterns changed or whatever. 
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Mr. Spiva. I believe the answer to your question is yes, Congress- 
man. But there is one exception that might apply and I have not 
looked at this. Sometimes when States or the Federal Government 
create certain rights, even though they didn’t have to to begin with, 
due process prevents them from taking them away under certain 
circumstances, and I haven’t looked at whether that would apply 
in this situation. But I think the answer to your question is yes. 

Mr. Forbes. Let me take your supposition that you just made 
that that certain right would be there. You heard Mr. Turley ear- 
lier suggest that that was case law that indicated that we should 
treat the territories and D.C. basically the same. Mr. Turley, was 
that a fair representation? 

Mr. Turley. Yeah. The courts have said that if the jurisdiction 
that Congress actually has over territories is analogous to the Dis- 
trict and vice versa. 

Mr. Forbes. Okay. Mr. Spiva, if in fact we pass the legislation 
and it became an inherent right, as you just suggested, and I real- 
ize you haven’t totally thought that out and researched, would 
there be any equal protection arguments that Guam or Puerto Rico 
could raise at that particular point in time that would suggest that 
we have given an inherent right now that was rising up to a con- 
stitutional protection to voters in D.C. and that they should have 
that same right? 

Mr. Spiva. I doubt it. Congressman. First of all, I would not nec- 
essarily agree with the premise. There is a different provision in 
the Constitution that applies to the territories, and I haven’t looked 
at that. 

Mr. Forbes. But you haven’t looked at the case that Mr. Turley 
has 

Mr. Spiva. I am familiar with the Alexander v. Daley case, and 
the name of the companion case is escaping me. But those cases 
clearly said this is up to Congress, which is why we are here today. 

Mr. Forbes. You don’t think the territories and D.C., the courts 
said they should be treated similarly? 

Mr. Spiva. That I think is true under certain circumstances, but 
I do not know whether that is true under all circumstances because 
they are covered by 

Mr. Forbes. You don’t think there would be any equal protection 
argument? 

Mr. Spiva. I do not. 

Mr. Forbes. Mr. Chairman, thank you for the time. 

Mr. Conyers. You are more than welcome. We didn’t have the 
clock on. I knew you would agree on what is about 5 minutes. 

Mr. Forbes. I hope I was there, close. 

Mr. Conyers. Members of the Committee, we have three guests, 
shadow Senators and Representatives, and I would like senior Sen- 
ator Paul Strauss to stand, junior Senator Mike brown to stand, 
and shadow Representative Mike Panetta to stand. Welcome, gen- 
tlemen. 

And now we turn to Chris Cannon from the much debated State 
of Utah. 

Mr. Cannon. And the State of Utah doesn’t even appear in the 
legislation, but we are looking forward to being the next in line for 
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a seat, which — I want to welcome the panelists, especially my dear 
friend Mr. Turley. 

Let me start with you, Mr. Turley. I appreciate the line of ques- 
tioning Mr. Forhes just went through. It was actually quite inter- 
esting. Analogous doesn’t mean the same, and the difference is 
largely how we legislate them. Let me just make that point. 

And Mr. Dinh talked about what is constitutionally permissible 
and what is constitutionally right. And so I ask this question with 
some trepidation, knowing what I think your answer is going to be, 
but asking you first so the others can respond as well. It seems to 
me that if you grant that this is a question that is unclear, then 
there is some likelihood that the courts will defer to Congress’ deci- 
sion, given the complexity of the problem. In your mind, is there 
a possibility that this is unclear? Are you absolutely clear that this 
is an unconstitutional action? 

Mr. Turley. Well, I would hope that over the course of a few 
dozen appearances that I have a reputation for not gilding the lily, 
not exaggerating on authority. But I have to say that there are 
close questions of constitutional law. I don’t consider this to be one 
of them. It is — with due respect to my colleagues here, I truly be- 
lieve this is a dead letter as soon as it arrives to the court. I don’t 
think that there is ambiguity here and I think that the review 
would be quick and decisive. 

Mr. Cannon. I am certain that a group of people in Utah are 
going to take your words to heart when they file a lawsuit on this. 
But if we go down the panel starting with you Mr. Dinh, is there — 
clearly your testimony is that we can legislate here, and therefore 
I assume you would suggest that there would be some deference to 
Congress. Would you care to elaborate on that? 

Mr. Dinh. I think you are right that the Court would defer to 
Congress, especially as it is doing here, consider very weighty con- 
stitutional issues in a very deliberate manner and consider con- 
trary testimony and opinions. And also the weight of the evidence 
with respect to the Court’s deference to the Congress le^slating 
under article 1, section 8, clause 17, the District clause is much 
greater than in other instances in the Constitution. I am not as 
confident in my analysis as Mr. Turley is in his contrary analysis, 
but I think that may be a matter of personality rather than con- 
stitutional law. 

Mr. Cannon. I think it is absolutely clear that Mr. Turley has 
a great personality, but also I would — let me just say that we have 
been together on many occasions. You have testified here many 
times, and the keenness of your intellect has never been challenged 
nor the clarity of your discussion, Mr. Turley. 

Mr. Turley. Thank you, sir. 

Mr. Cannon. Could we just go down the panel, then, and have 
other comments on this? 

Mr. Spiva. Thank you. Congressman. I think that although rea- 
sonable people can debate the constitutionality and disagree with 
the constitutionality of the bill, I think the weight of the authority 
would support a finding of constitutionality. And one thing I should 
have said in my opening testimony is that 25 legal scholars have 
actually joined Professor Dinh in signing a letter which I would 
like to submit for the record, Mr. Chairman. 
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Mr. Conyers. Without objection. 

Mr. Cannon. Thank you. And Mr. Bress? 

Mr. Bress. I would agree that, as I have said before, there is a 
question here, and unlike, I guess. Professor Turley, I don’t purport 
to say that there is a slam-dunk in my direction. I just think it is 
the better reading of the authority. And when I say that, I ac- 
knowledge, as has been discussed here all morning, that the Con- 
stitution refers to States, and I would not argue that the District 
is in fact a State. 

I think the precedents are quite clear otherwise. But I guess 
what I would say is that the cases that we have discussed so far 
that the Supreme Court has addressed, in particular the full faith 
and credit clause case and the case dealing with the dormant com- 
merce clause as well as Hepburn, which deals with diversity, all 
also dealt with constitutional provisions that used the word State. 
And yet all found that for their purposes, and particularly when 
Congress was legislating under the District clause, that the District 
could be considered a State nonetheless under those clauses. So I 
do think that it is oversimplifying the debate to look at the word 
“State” and think you have got the answer, and I think you need 
to delve into the cases. 

Mr. Cannon. It does occur to the mind when you read the phrase 
that talks about States that that is clear, but if you read the whole 
paragraph, it is less clear. And if you look at the history, it seems 
to me that it is much less clear. So with all due respect, we are 
going to go down as disagreeing on this, Mr. Turley. 

And in the environment of what I have said and intend to con- 
tinue to say, is that in the environment where it is clearly unclear 
or at least where so many experts can disagree that Congress has 
the right and, I think here, the obligation to allow a significant 
chunk of people to have representation in the body that taxes. 

Thank you, Mr. Chairman. I yield back. 

Mr. Conyers. Thank you very much. The distinguished gen- 
tleman from Cincinnati, Ohio, if he is prepared to take his ques- 
tions. 

Mr. Chabot. Thank you, Mr. Chairman. I have no questions at 
this time. I had the honor to Chair the Subcommittee hearing in 
the last Congress on this, and I had all my questions answered at 
that time. But thank you. 

Mr. Conyers. You are welcome very much, Mr. Chabot. 

I am now pleased to call on the gentleman from Iowa, Mr. Steve 
King, for 5 minutes. 

Mr. King. Thank you, Mr. Chairman. Appreciate the privilege to 
be recognized, and the opportunity to look into this a little bit deep- 
er. 

And as I have listened to this testimony, and I direct my first 
question to Mr. Dinh, and I missed a little of this Q&A in the vot- 
ing process, but as I recall from your testimony, in the original de- 
livery of your testimony as I would boil that down, it would boil 
down to a precedent that was established in 1790 until about 1800, 
207 to 217 years ago, thereabouts, that the residents of the District 
were allowed to vote as residents of the States of Maryland and 
Virginia because Congress had granted that authority and they 
had — well, I will call it a consensual agreement. And so that prece- 
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dent then would be the core of your argument that that precedent 
would carry forward and should be applied today with regard to 
representation for D.C. and the Congress? 

Mr. Dinh. In addition to my arguments regarding article 1, sec- 
tion 8, obviously, I do think that that precedent is very illu- 
minating, especially since it was done in the first Congress. And as 
we know, great weight is given, as it should, by courts to the ac- 
tions of the first Congress. 

Mr. King. Mr. Dinh, I point out also that that appears to be in 
the history of this — I know only from your testimony and the dis- 
cussion here, that appears to be a precedent that was established 
by a majority of the House and the Senate, signed by the Presi- 
dent, but one that was untested and unchallenged. And so it 
wouldn’t carry the weight, even if a Supreme Court decision might 
go back so far as that period of time. 

The fact that there was an agreement that was mutually agreed 
to by the House and the Senate and the President, is there any ex- 
ample in history where that kind of an agreement, untested con- 
stitutionally, would have constitutional precedent with regard to 
any future issue? 

Mr. Dinh. No. You are absolutely correct and that is a very keen 
observation. This is not binding precedent on the Supreme Court, 
as I said before, even though the weight of the authority is in the 
Court in favor of mine and Mr. Bress’ constitutional interpretation, 
there is no binding precedent. And I think that is precisely why the 
actions of the first Congress is illuminating but not binding. You 
are absolutely right. 

Mr. King. And I thank you. 

And Mr. Spiva, in your testimony, you talked about and started 
your testimony, as I recall, about the brave and patriotic Ameri- 
cans who gave their lives fighting in the Middle East for all of our 
freedom, which we all revere and respect and appreciate that sac- 
rifice. 

My question to you would be, were they fighting to uphold the 
Constitution as soldiers or marines for the United States military? 

Mr. Spiva. Certainly, Congressman. 

Mr. King. And then wouldn’t that be the binding principle for all 
men and women in arms to uphold the Constitution? 

Mr. Spiva. Absolutely. 

Mr. King. And then shouldn’t that be our binding principle here 
as well, since at least the Members of this Congress swear also to 
uphold the Constitution? 

Mr. Spiva. I certainly would agree with that. Congressman. And 
I think this bill is constitutional. 

Mr. King. You do. It seems as though in your response to Mr. 
Smith’s questions about why you wouldn’t go down the path of ask- 
ing for D.C. statehood, let’s see, that there was a response made — 
maybe I wrote it down — about you acknowledging the constitu- 
tional difficulty of this particular piece of legislation. I recall that 
concession or that point, and I can’t exactly quote it back to you. 

Mr. Spiva. I am sorry. If I made such a concession, I certainly 
did not intend to. I think that reasonable minds can disagree about 
the constitutionality of this bill, but I think the clear weight of au- 
thority, I think the precedents that my colleagues have cited in 
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terms of the diversity jurisdiction provision and the interpretation 
of that of the Tidewater case as well as with the 11th amendment, 
the taxation amendment, all of those hold in favor of finding that 
this also would be a constitutional exercise of this Committee and 
this Congress’ authority. 

Mr. King. I did happen to find that response in my notes. So this 
may not be exactly verbatim, but it is close at least in its intent. 

On the question of the constitutionality — and your concession 
was to Mr. Smith when you said you wouldn’t have to amend the 
Constitution if D.C. were ceded back to Maryland in reference to 
this legislation. So whether it was advertent or inadvertent, I think 
at least the implication was there. I don’t want to belabor that 
point. 

Mr. Spiva. I don’t want to see that as inconsistent, I guess. Con- 
gressman. You would not have to amend the Constitution to cede 
the District back to Maryland. You would need Maryland’s permis- 
sion. 

Mr. King. But the implication was you would have to if we 
adopted this legislation. 

Mr. Spiva. That was not the implication that I intended. 

Mr. King. Well, it was the one I drew, and I am willing to let 
the record stand and not challenge it in either way if that is all 
right with you. 

Mr. Spiva. I would disavow that if that 

Mr. King. Disavow that. Okay. Then that disavow is in the 
record then. I am happy to concede that to you as well, because I 
don’t want to try to lead anyone here. But my question then to you 
is: As I, as a Member of Congress, take an oath to the Constitution, 
that if I believe that a piece of legislation before me is unconstitu- 
tional, as Mr. Turley does, then would your advice to me be if I fa- 
vored the policy but did not believe in the constitutionality of it, 
should I vote for the policy or vote for the Constitution? 

Mr. Spiva. Congressman, if you believe that it is clearly unconsti- 
tutional, that a provision is clearly unconstitutional, then I think 
you should follow your conscience and vote against it, even if you 
believe as a policy matter it is good. I think you then would have 
the obligation to use all of your legislative energies to find a solu- 
tion that you did believe was constitutional. 

Mr. King. Thank you. And I will let the record show you are a 
good fellow who is always willing to do business. 

Mr. Spiva. Thank you. 

Mr. Conyers. Thank you very much. The Chair recognizes the 
gentleman from California, Darrell Issa. 

Mr. IsSA. Thank you, Mr. Chairman. I might note that I am a 
cosponsor of this bill and voted for it in the last Congress. So I just 
wanted to get through a couple of things, though, because this bill 
may or may not become law. If it becomes law, it may or may not 
become enacted before 2010, or at all. 

So first of all. Professor Turley, if this thing were stayed by a se- 
ries of legal challenges until 2010, do you agree that the Utah pro- 
vision would be moot? 

Mr. Turley. You know, that is a wonderful question because 
when you look at the nonseverability clause, it refers to a finding 
that one provision is unenforceable, it is kind of a holding or judg- 
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ment. If it is enjoined, one could certainly make the argument that 
that provision would not kick in. You could make an argument ei- 
ther way. It is not clear. If it doesn’t kick in, then you are going 
to have a world of trouble. 

Mr. ISSA. Okay. Because my time is short and my Chairman is 
specific on time, would we then be well advised to consider such 
amendments as would make it clear that if this does not become 
enacted by 2010, Utah would go away, because it will have gotten 
its additional seats, if appropriate, and the deal would still go for- 
ward if it is enacted before 2010 but, in fact, not made practically — 
you know, some portion of it not occurring — that we should take 
provisions to make sure that the rest of it would go forward, forget- 
ting about your objections to the underlying bill? That would be 
your recommendation? 

Mr. Turley. I think you probably do have to tweak that provi- 
sion. And also to look at the implications of an injunction. 

Mr. IssA. Okay. So I suggest that all of us will be looking at it 
in that term. I have already voted for this in Government Reform, 
but I am concerned that we not have the Utah compromise if this 
doesn’t go into effect until after 2010, stop it from going into effect. 

But now let’s assume for a moment this is overturned, because 
I am not going to have a brain trust like this for quite a while in 
front of me. And, Professor, because you are the dissenter here, I 
want to use you for a moment. 

If we, in fact, ceded back to Maryland, would we be able to, in 
your opinion, get an equivalent of the District of Columbia in all 
other ways; in other words, control over our own National Guard, 
control over other aspects such that the District of Columbia would 
continue to exist for purposes of the types of control that were 
deemed necessary by the Founding Fathers? Do you believe we 
would be able to achieve that while still having the people of the 
District become full citizens of Maryland again? 

Mr. Turley. Yes. Well, it is a terrific question, sir. Under the 
modified legislation plan that I suggested, I believe that you could 
create, with agreement with Maryland, a unique status for the Dis- 
trict that would include many of these things. They would become 
part of the political entity of Maryland. The District of Columbia 
itself would become the true Federal seat of government. It would 
just be the Federal buildings themselves. 

Mr. IssA. I understand. I understand that alternative that we 
simply draw a small ellipse, so to speak. But assuming that we 
were to deal with this in its entirety, do you believe we could have 
our cake and eat it too? Cede back all of the land, have such com- 
pacts and provisions as would allow the major uniqueness of the 
District of Columbia to continue to exist? 

Mr. Turley. Yeah. Actually, it is not as difficult as it may seem 
because of the NIH case. There are various ways you can do this. 
You can keep a Federal footprint in the District, but it would be 
part of Maryland. If it is part of Maryland, they vote with Mary- 
land. But also in terms of that type of retro session, I think an 
agreement can be worked out with Maryland to achieve all of those 
things. 

Mr. IsSA. Okay. Following up then on that same line, assuming 
all of that for a moment — and this is again, assuming in the alter- 
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native to what I have already supported as a piece of legislation — 
do you believe we could do that with no constitutional requirement? 
We could do it purely legislatively, a normal vote by the House and 
the Senate and the signature of the President? 

Mr. Turley. I do. I always prefer constitutional amendments be- 
cause they are clean, they are what the framers anticipated. But 
as I mentioned in my testimony, I think it is something you can 
do through legislation if you are talking retro session options. 

Mr. IssA. Okay. And because I have been unfair to the other 
three on this line of questioning, is there anyone that believes 
there is inaccuracy in any of those? Or would you all agree Utah — 
we should deal with Utah in case this doesn’t become law before 
2010? And two, do you believe that the answers that Professor 
Turley gave would be accurate in the alternative if we failed to pre- 
vail with the President’s signature on this bill? 

Mr. Dinh. I agree with your comments regarding Utah. I have 
not looked at the limited or total retro session. 

Mr. IsSA. Mr. Chairman, I understand my time is gone, so I 
would only ask that the rest of them be able to answer for the 
record. 

Mr. Conyers. That is an excellent idea. I thank you for it. 

We may be able to get in two, two more Members to ask ques- 
tions. And let’s try for it, starting with Tom Feeney of Florida. 
Would you begin? And then we will yield to Judge Gohmert. 

Mr. Feeney. Thank you very much, Mr. Chairman. We appre- 
ciate your panelists being patient. We will go off to vote, it looks 
like you will be able to go on to more pressing business. 

But this is a fascinating discussion. Professor Turley, you are 
awful optimistic about a quick and decisive decision from the Su- 
preme Court on a slam-dunk constitutional issue. But much like I 
agree with your constitutional analysis, I don’t have nearly the con- 
fidence. Courts and constitutional law scholars and politicians have 
engaged in discussions to get the right results in the past and, you 
know, Mr. Spiva, I was interested, cited as one of the reasons he 
thought it was a good political idea that we have got this over- 
whelming majority, not just national but international voices, ex- 
pressing outrage that D.C. isn’t included as the same rights that 
States have to be represented. And one of the citations that Mr. 
Spiva gave us, for example, was the United Nations Commission on 
Human Rights, led and joined by those great democracies and lib- 
eral bastions like Cuba, Libya, and then Syria. 

So it is sort of interesting that they are lecturing us on our con- 
stitutional principles. But regardless of whether the objection is 
constitutional or political, I am concerned about the rationale that 
Mr. Dinh and others have given us here, and they don’t have an 
opinion with respect to whether their rationale would lead to the 
same conclusions with respect to Congress’ power because, after all, 
if Congress has this unlimited power to delegate State status to a 
non-State with respect to a voting Member of Congress, is there 
anything that you can discern in their logic that would stop Con- 
gress from having the power to provide two Senators to D.C.? 

Mr. Turley. I must say I find it a little bit disconcerting that 
we are not going to get to this question and answer it to all of our 
satisfaction before we enact this legislation. This first report by Mr. 
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Dinh was put out, I believe, in 2004. At some point we should prob- 
ably get to the question as to whether what you are doing now 
could be used as a compelling ground for adding two Senators. And 
the distinction that Mr. Dinh made was this language about having 
two Senators for every State. 

But there is also in article 1 a reference that is virtually iden- 
tical, saying each State shall have at least one Representative. If 
it is compelling as a barrier to adding Senators, one would say the 
virtual same language would be compelling to adding a Represent- 
ative. I don’t see any distinction that could be possibly drawn that 
would prevent that argument from being made. 

Mr. Feeney. And why would it have been necessary to pass the 
23rd amendment with respect to giving D.C. status with respect to 
selecting the President? I mean, under the same constitutional the- 
ory that we have here, that Congress has the power to endow state- 
hood status for purposes of congressional representation, why 
would it not be equally true that the 23rd amendment was unnec- 
essary because Congress could have at any time endowed D.C. with 
the power to help select a President? 

Mr. Turley. Well, there is a great deal that seems in conflict 
once you start to tweak the meaning of States for the purposes of 
House voters. And as you know, the 23rd amendment has very 
clear language that it was necessary to treat the District as if it 
were a State. And if you also look back at the 1978 amendment, 
it was very clear as to Congress’ view as to this authority. And this 
really is an effort to get what is a worthy end with an easier 
means. But there is nothing particularly easy about the constitu- 
tional process, and that is what the framers wanted. 

Mr. Feeney. The 23rd amendment also had to differentiate the 
way electors were chosen in D.C. Elsewhere they are chosen in a 
manner that the State legislatures determine. And, of course, it 
had to discern that same thing with respect to who is qualified to 
serve. And then — I guess I want to go on to Mr. Gohmert so that 
nobody has to come back, but I would ask this question, which is 
related, but not exactly on the subject matter. 

Reading the 12th and 23rd amendments together, what happens 
in the event that no Presidential candidate gets a majority of the 
Electoral College votes? Currently does D.C. — could they be the 
tiebreaker with the power of, say, the delegation of California or 
New York? Is that the 

Mr. Turley. It gets very, very dicey on a number of grounds with 
this bill. The Utah electoral vote is a good example. What is clear 
is that litigation would likely continue. And I say it is going to be 
a dead letter, I don’t mean litigation is going to be all done. I say 
that I believe it is going to be a very consistent response of the 
Court from the very beginning. 

And I will also note that my colleagues who say that I seem 
strangely confident, if you read their testimony, they say there is 
ample and pretty much uninterrupted authority for their positions 
as well. 

Mr. Conyers. I thank the gentleman. Let me get quickly to 
Judge Louie Gohmert of Texas, and excuse me for cutting you off. 

Mr. Turley. Oh, no, not at all. 
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Mr. Gohmert. Thank you, Mr. Chairman. And I will do what is 
difficult for me, to be brief But anyway, you know, we have heard 
a lot of talk about article 1, section 2, article 1, section 8. Of course 
section 3 deals with the Senate. But 2 does say the House of Rep- 
resentatives shall be composed of Members chosen every second 
year by the people of the several States. And that is the concern. 
But does that mean what it says? Now, as I understand, those who 
believe that allowing D.C. to have a Representative not from a 
State, you are basing that authority on article 1, section 8; is that 
correct? If I could get you each to comment quickly. 

Mr. Dinh. Yes. 

Mr. Bress. Yes. 

Mr. Spiva. Yes. 

Mr. Gohmert. Okay. And obviously article 1, section 8 says that 
Congress shall have power — and then you get to the important part 
you are referring to — to exercise exclusive legislation in all cases 
whatsoever over such District, not exceeding 10 miles square, as 
may by secession of particular States and the acceptance of Con- 
gress, become the seat of the Government of the United States and 
to exercise like authority over all places purchased by the consent 
of the legislature of the State in which the same shall be, for the 
erection of forts, et cetera, and other needful buildings 

So it would seem if that is your constitutional basis for doing 
that, then the nearly 4 years I spent at Fort Banning, Georgia, 
even though I asked not to go there — ^boy, and I appreciate so much 
citizens in D.C. fighting for their country. Everybody at Fort 
Banning, everybody at military posts all over the United States do 
that. Since it says here “and to exercise like authority over all 
places, like for the erection of a fort,” it sounds like — and it in- 
cludes buildings. 

Professor Turley, under that reasoning, wouldn’t it make sense 
that I should be able to push for a Representative from the Pen- 
tagon and as well as from Fort Banning and other military posts 
that might like to have a Representative? 

Mr. Turley. Well, of course, Lyndon Johnson did treat the entire 
District as an agency under the same logic the Department of De- 
fense could be given a Member of Congress. 

Mr. Gohmert. I would rather not use Johnson as a precedent. 

Mr. Turley. Well, I will simply point out in Paul v. The United 
States, the Supreme Court said quote, “The power of Congress over 
Federal enclaves that comes within the scope of article 1, section 
8, clause 17 is obviously the same as the power of Congress over 
the District of Columbia.” and so while they are different clauses, 
the Supreme Court routinely refers to them together. And by the 
way, the recent D.C. Court of Appeals 

Mr. Gohmert. Now, this is in the same clause. I mean unless 
you are distinguish — this is in the same — ^before the semicolon, this 
is the indented — this is all part of the same part referred to as the 
District. 

Mr. Turley. I also want to note on that issue that the D.C. Cir- 
cuit in last week’s decision on the 2nd amendment, while it was 
split, they were unified in how they treated the District, even 
though the District argued in that case they should not be treated 
as a State for purposes of the 2nd amendment. Both the majority 
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and the dissenting judge pointed out that this is the clear author- 
ity, the clear difference between States and the District and terri- 
tories. 

Mr. Gohmert. Well, just in closing, thank you all very much for 
your insights. And it is a good point made by citizens of the Dis- 
trict of Columbia. They do not actually get to elect a Representa- 
tive and that is a valid point. 

But my understanding, one of the arguments that was made 
counter to that, that may have helped carry the day back when the 
original framers were going through this, was the fact that they 
felt that as Representatives and Senators came here from all over 
the country, this would be the only place in the entire United 
States where every Member of the House of Representatives and 
every Senator would have a vested interest in seeing that the sew- 
ers worked, that the streets were good — and, nowadays, that a sub- 
way works. And I mean, I have been open to some bills on subway 
help here that I would not have been any other place, but we all 
work here. And many actually live here and close to making it a 
residence. So as I understand it, I haven’t heard anybody mention 
that, but I understand that was one of the arguments back 200 
years ago, that actually Washington has more of a vested interest 
in it by Representatives and Senators than any other city in the 
entire Nation. 

Mr. Conyers. Thank you. Judge. 

Mr. Gohmert. Thank you very much. 

Mr. Conyers. Let me recognize for unanimous consent requests 
Mr. Goodlatte. 

Mr. Goodlatte. Thank you, Mr. Chairman. I would ask the re- 
port of this Committee, February 16, 1978, chaired by Chairman 
Rodino and submitted by Subcommittee Chairman Don Edwards, 
the majority view 

Mr. Conyers. Without objection, the document is included in the 
record. 

[Note: The document referred to. Report No. 95-886, is not re- 
printed in this hearing but is on file with the Committee in the of- 
ficial hearing record.] 

Mr. Goodlatte. Thank you, Mr. Chairman. 

Mr. Conyers. Ladies and gentlemen, thank you. As witnesses 
your contributions have been invaluable. We are going to go over 
them carefully. We received numerous statements, letters and re- 
ports. I ask unanimous consent to include in the record. 

I close with this observation: that in Westbury v. Sanders, the 
Supreme Court held that no right is more precious in a free coun- 
try than that of having a voice in the election of those who make 
the laws under which, as good citizens, we must live. The demo- 
cratic vision of our Nation’s founders will, I think, be advanced by 
finally giving to the District of Columbia’s residents congressional 
representation. 

And on that note, I adjourn the hearings and thank you again 
for your time and contribution. 

[Whereupon, at 1:30 p.m., the Committee was adjourned.] 
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Congresswoman Sheila Jackson Lee, of Texas 


Statement Before the 


Committee on the Judiciary 


Legislative Hearing: H.R. 1433 
"District of Columbia House 
Voting Rights Act of 2007” 


March 14, 2007 


I thank the Chairman and Ranking Member for the opportunity 
to participate in this important hearing today. I look forward to 
hearing from the witnesses about the legislation under consideration. 
I am also pleased to welcome our distinguished panel of witnesses: 
Viet D. Dinh 

Professor of Law and Co-Director 
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Asian Law & Policy Studies 

Georgetown University Law Center 

Bruce V. Spiva, Partner 

Spiva & Hartnett, LLP 

Jonathan Turley 

Professor of Law 

George Washington University Law School 

Richard P. Bress, Partner 

Latham & Watkins, LLP 

I am confident that their insights will make this a very 
informative hearing. 

As Section 2 of H.R. 1433 finds, over half a million people living 
in the District of Columbia lack direct voting representation in the 
House of Representatives and Senate. Residents of the District of 
Columbia serve in the military, pay billions of dollars in federal taxes 
each year, and assume other responsibilities of U.S. citizenship. For 
over 200 years, the District has been denied voting representation in 
Congress - the entity that has ultimate authority over all aspects of 
the city’s legislative, executive, and judicial functions. 

H.R. 1433 would permanently expand the U.S. House of 
Representatives from 435 to 437 seats, providing a vote to the District 
of Columbia and a new, at-large seat to Utah. Based on the 2000 
Census, Utah is the state next in line to enlarge its Congressional 
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delegation. This bill does not give the District statehood, nor does it 
give the District representation in the Senate. Rather, H.R. 1433 
treats the District as a Congressional district for the purposes of 
granting full House representation. 

H.R. 1433, the “District of Columbia House Voting Rights Act 
of 2007" was introduced on March 9, 2007 by Delegate Eleanor 
Holmes Norton, who has been a tireless advocate for a District of 
Columbia House vote. During the 109th Congress, Delegate Norton 
introduced H.R. 398, the “No Taxation Without Representation Act of 
2005" on January 26, 2005, and Representative Davis introduced 
H.R. 2043, the “District of Columbia Fairness in Representation Act” 
on May 3, 2005. Most recently, earlier in this Congress Delegate 
Norton and Congressman Davis introduced H.R. 328, the “District of 
Columbia Fair and Equal House Voting Rights Act of 2007,” a 
measure I was pleased to co-sponsor. 

Previous Congressional efforts to secure voting representation 
for the District of Columbia include a proposed 1978 Constitutional 
amendment, a 1993 statehood bill, and a 2002 voting representation 
bill. On August 22, 1978, a two-thirds majority in each Chamber of 
Congress passed the DC Voting Rights Constitutional Amendment, 
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which would have provided District residents voting representation in 
the House and Senate. The required 38 states did not ratify the 
amendment within the seven-year time limit. On November 21, 1993, 
the New Columbia Admission Act, H.R. 51, a statehood bill for the 
District of Columbia, was defeated in the House by a vote of 277-153. 
Most recently, on October 9, 2002, then Senate Governmental Affairs 
Committee Chairman, Joseph Lieberman, marked-up his legislation 
providing Senate and House representation for the District. The 
Committee reported the bill favorably with a vote of 9-0. However, 
the Senate did not take up this legislation. 

Mr. Chairman, the key provision of H.R. 1433 is section 4, 
which permanently increases the membership of the House of 
Representatives from 435 to 437. One seat would be designated for 
the District of Columbia and the other seat would go to Utah, the state 
next in line under the 2000 Census apportionment formula. Section 4 
also provides that the new seat established in Utah shall be an at- 
large seat. This at-large seat shall exist until all congressional seats 
are reapportioned for the 2012 election. 

It seems to me that there are critically important issues 
regarding H.R. 1433. First, whether Congress’ constitutional authority 
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to provide congressional representation to the District. Second, 
whether the Constitution authorizes the Congress to establish the at- 
large seat for the state of Utah provided for in the bill. I am looking 
forward to discussing these issues with the witnesses. 

Thank you, Mr. Chairman, for convening this hearing. Again, 
welcome to the witnesses. 

I yield back the remainder of my time. 
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Congress from the State of Tennessee, and Member, Committee on the Ju- 
diciary 


STATEMENT OF REP. STEPHEN T. COHEN 
HOUSE JUDICIARY COMMITTEE 
HEARING ON H.R. T433. THE “DISTRICT OF COLUMBIA 
HOUSE VOTING RIGHTS ACT OF 2007” 

MARCH 14, 2007 

The lack of voting rights for citizens of the District of Columbia is unacceptable. 
At a time when the United States is preaching the virtues of democracy to the rest of the 
world, it is more than a little hypocritical that our own capital city’s residents do not have 
voting representation in the national legislature. While there is debate concerning the 
proper constitutional means for granting voting representation to the District of 
Columbia’s residents, all of the witnesses appear to agree that something must be done to 
remedy this situation. Whatever means are ultimately chosen, Congress should act soon. 
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Survey entitled, “U.S. Public Opinion on DC Voting Rights,” conducted for 
DC Vote by KRC Research, January 2005 
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Report of the Inter-American Commission on Human Rights, 
Organization of American States 


SHter'Afnarican Commission on Human (Ughts 

Orgonliotiop* American 5M«3 


REPORT N° 98/03* 

CASE 11.204 

STATEHOOD SOLIDARITY COMMITTEE 
UNITED STATES 
December 29, 2003 


I. SUMMARY 

1. On April 1, 1993, the Inter-American Commission on Human Rights (the "Commission") received a 
petition from Timothy Cooper on behalf of the Statehood Solidarity Committee (the “Petitioners”) against 
the Government of the United States (the “State" or “United States"). The petition indicated that it was 
presented on behalf of the members of the Statehood Solidarity Committee and all other US citizens 
resident in the District of Columbia. ill 

2. The petition alleged that all efforts to invoke available internal remedies had failed, that all domestic 
remedies had been exhausted, and therefore that the petition was admissible. The petition also alleged 
that the United States was responsible for violations of Articles II (right to equality before law) and XX 
(right to vote and to participate in government) of the American Declaration of the Rights and Duties of 
Man in connection with the inability of citizens of the District of Colombia to vote for and elect members 
of the U.S. Congress. 

3. The State has contended that the Petitioners’ petition is inadmissible for failure to exhaust domestic 
remedies before the courts in the United States. It also argues that the complaint fails to state claim 
under Articles II or XX the American Declaration. According to the State, the special status given to the 
District of Columbia was based on geography alone rather than any individual characteristics such as 
race, gender, creed and the like, and therefore does not constitute a human rights violation. The State 
alsocontends that the residents of the District of Columbia are not excluded from the political process in 
the United States, and that the inability of District of Columbia residents to select voting members of 
Congress involves issues of constitutional law and federal structure that should be left in the realm of 
political debate and decision-making. 

4. As set forth in this report, having examined the information and arguments provided by the parties on 
the question of admissibility, and without prejudging the merits of the matter, the Commission decided 
to admit the present petition in respect of Articles II and XX of the American Declaration. In addition, 
after having examined the merits of the Petitioners’ claims, the Commission concluded that the State is 
responsible for violations of the Petitioners’ rights under Articles II and XX of the American Declaration by 
denying the Petitioners an effective opportunity to participate in their federal legislature. 

II. PROCEEDINGS BEFORE THE COMMISSION 

5. Following the lodging of the Petitioners’ petition on April 1, 1993, the Commission, by communications to 
the State and to the Petitioners dated May 28, 1993 and September 16, 1993, granted the Petitioners a 
hearing on their complaint, scheduled to take place on October 4, 1993. In addition, on or about 
September 1, 1993 the Petitioners delivered to the Commission a document entitled "Communication to 
the Inter-American Commission on Human Rights from the Petitioner, the Statehood Solidarity 
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Committee, Concerning the Admissibility of its Petition of April 1, 1993." The Commission subsequentiy 
transmitted the pertinent parts of this document to the State by note dated November 14, 1994. 

6. The hearing before the Commission was convened on October 4, 1993. During the proceeding, the 
Petitioners presented oral submissions regarding the admissibility and merits of the complaint, and 
provided the Commission with documents regarding attempts to exhaust domestic remedies and the 
exercise of Congressional authority over the District of Columbia. Following the hearing, the Petitioners 
delivered to the Commission a further document concerning the exhaustion of their complaints dated 
October 12, 1993 and entitled “Memorandum on Exhaustion.” 

7. Subsequently, on October 18, 1993 the Commission decided to open Case N° 11.204 in respect of the 
Petitioners' complaint and transmitted the pertinent parts of the petition to the State, with a request that 
the State provide information with respect to the communication within 90 days as established by the 
Commission's prior Regulations.dii- By note of the same date, the Commission informed the Petitioners 
that these steps had been taken and that they would be advised of any reply that the State might make. 

8. By communication dated January 14, 1994, the State requested an extension of time to February 15, 
1994 in order to prepare a response to the Petitioners' petition. Subsequently, by communication dated 
February 15, 1994, the State requested a further extension of time to March 17, 1994 to review the 
Petitioners' petition and to prepare a response, and in a further communication dated March 18, 1994, 
requested an extension of time to April 18, 1994 within which to respond to the Petitioners' petition. By 
note dated March 29, 1994, the Commission granted the State's request. 

9. By note dated April 25, 1994, the State delivered to the Commission observations on the Petitioners' 
petition. In a note dated May 13, 1994, the Commission transmitted the pertinent parts of the State's 
observations to the Petitioners, with a response requested within 30 days. 

10. In a letter dated June 13, 1994, the Petitioners requested an extension of time of one month within 
which to respond to the State's April 25, 1994 observations, which the Commission granted by note 
dated July 14, 2000. 

11. The Petitioners subsequently delivered to the Commission by communication dated July 18, 1994 a 
response to the State's observations on their petition. In a note dated July 21, 1994, the Commission 
transmitted the pertinent parts of the Petitioners' response to the State, with observations requested 
within 60 days. 

12. In a communication dated September 19, 1994, the State requested that certain discrepancies between 
the Petitioners' response and documents in the State's possession relating to the case be clarified and 
that the State be granted an extension of time of 60 days from the date of clarification of those 
discrepancies within which to reply to the Petitioners' response. 

13. By note dated November 14, 1994, the Commission provided the State with responses to its requests for 
clarification and granted the State an extension of time of 60 days within which to reply to the Petitioners' 
response. Subsequently, in a communication dated December 23, 1994, the State requested a further 
extension of time to January 27, 1995 within which to reply to the Petitioners' response. 

14. In a letter to the Commission dated December 20, 1994, the Petitioners requested a second hearing in 
the matter, which the Commission granted by note dated January 20, 1995. This hearing was 
subsequently held on February 3, 1995 during the Commission’s 88'*^ Period of Sessions. 
Representatives of the Petitioners and the State attended the hearing and made representations to the 
Commission on the admissibility and merits of the petition. In addition, the Petitioners presented several 
witnesses in support of their claims, includingDistrict of Columbia House of Representatives Delegate 
Eleanor Holmes Norton, George Washington University Professor Kenneth Bowling and American 
University Professor Jamin Raskin. 
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15. By communication dated February 7, 1995, the Petitioners provided the Commission with additionai 
information on domestic proceedings before the U.S. courts concerning Congressionai representation of 
District of Columbia residents, receipt of which the Commission acknowledged by note dated February 23, 
1995. 

16. By further note to the Petitioners dated February 23, 1995 and as part of its consideration of the case, 
the Commission requested certain information respecting the exhaustion of domestic remedies in 
connection with the Petitioners’ claims. The Petitioners responded to the Commission's request by 
communication dated April 18, 1995, the pertinent parts of which the Commission transmitted to the 
State by note dated April 21, 1995, with a response requested within 30 days. In a note dated May 17, 

1995, the Commission reiterated its request for information from the State. 

17. In communications dated September 19 and September 20, 1995, receipt of which the Commission 
acknowledged in a note dated October 11, 1995, the Petitioners delivered to the Commission further 
information on the merits of their complaint. 

18. By letter dated November7, 1995, the Petitioners delivered to theCommission further observations in 
the case, the pertinent parts of which the Commission subsequently transmitted to the State by note 
dated December 14. 1995. with a response requested within 30 days. In a further note dated June 5, 

1996, the Petitioners provided the Commission with additional information concerning Congressional 
authority over the District of Columbia. 

19. In a communication dated September 11, 1996, the Commission reiterated its request to the State for 
information concerning the case, with a response requested within 30 days. By communication dated 
October 17, 1996. the State informed the Commission that it had nothing further to add to the 
Petitioners' observations by way of response. 

20. By subsequent communications dated September 18. 1996, December 3, 1996 and December 10, 

1996, the Petitioners delivered additional observations to the Commission concerning the decisions of 
domestic courts in the cases of Darby v. L/n/ted States and Albaugh v. Tawes, In a further 
communication dated April 30, 1997, the Petitioners delivered to the Commission additional 
observations in the case, the pertinent parts of which the Commission subsequently transmitted to the 
State on September 19, 1997, with a response requested within 30 days. 

21. The Petitioners provided the Commission with additional information concerning the exhaustion of domesti 
remedies in relation to the case of Frank E. Howard v. State Administration Board of Election Laws et a/, in 
communication dated January 19, 1998. In a further letter to theCommission dated December 4, 1998, 
the Petitioners delivered to the Commission a document entitled "Memorandum on Exhaustion," which the 
Commission subsequently transmitted to the State by note dated August 17, 1999, with a response 
requested within 30 days. Similarly, by communication dated April 25, 2000, the Petitioners provided the 
Commission with additional information respecting their petition, which the Commission subsequently 
transmitted to the State by note dated April 27, 2000, with a response requested within 30 days. 

22. In a note dated June 22, 2000, the State responded to the Commission's communication of April 27, 

2000, in which it reiterated its position that the situation described in the Petitioners' petition did not 
involve a human rights violation and was therefore inadmissible under Articles 37 and 41 of the 
Commission's Regulations, and that the State had nothing further to submit on the case. The Commission 
transmitted the pertinent parts of the State's response to the Petitioners by note dated June 23, 2000, 
with a response requested within 30 days. 

23. By letter dated October 17, 2000, the Petitioners provided theCommission with additional information 
respectingtheir petition. The letter indicated in particular that on October 16, 2000, the U.S. Supreme 
Court had affirmed a U.S. District three-judge court decision in two related cases, Adams v. Clinton and 
Alexander et al. v. Daley, denying D.C. residents full Congressionai representation and equal protection 
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under the law. By communication dated October 23, 2000, the Commission acknowledged receipt of 
the Petitioners' communication. 

24. Subsequently, in a letter dated February 26, 2001, the Petitioners delivered additional observations on 
the admissibility of the claims in their petition. By note dated May 22, 2001, the Commission 
transmitted the pertinent parts of the Petitioners’ observations to the State, with a response requested 
within 30 days. In a further letter dated August 15, 2001, the Petitioners delivered to the Commission a 
memorandum on remedies for the complaints raised in their petition. 

25. In notes to the State and the Petitioners dated August 21, 2001, the Commission placed itself at the 
disposal of the parties pursuant to Article 41 of its Rules of Procedure with a view to reaching a friendly 
settlement of the complaint. The Commission requested a response to its offer within 10 days, in 
default of which it would continue with consideration of the matter. By letter dated August 24, 2001, the 
Petitioners informed the Commission that in light of the past reticence of the United States to engage in 
any meaningful dialogue with the Statehood Solidarity Committee with regard to their case, they were of 
the view that accepting the Commission’s proposal would only serve to delay the resolution of the matter 
and therefore that they declined the Commission’s offer. 

III. POSITIONS OF THE PARTIES 

A. Position of the Petitioners 

1. Admissibility 

26. The Petitioners contend that their case is admissible in accordance with the Commission’s Rules of 
Procedure. With respect to the issue of exhaustion of domestic remedies, the Petitioners claim that all 
efforts by them to invoke available remedies have failed and therefore that all local remedies have been 
exhausted. 

27. In particular, the Petitioners claim that as early as 1846, the residents of the District of Columbia have 
attempted to invoke political and judicial mechanisms to remedy their absence of representation in the U.S 
Congress.-I^nd that numerous legislative means and accommodations have since been attempted in ord( 
to address the issue of representation in the DistrictULThe Petitioners indicate that more recently. District 
residents were permitted to electa non-voting delegate to the House of Representatives in 1970, and in 
1973 Congress enacted limited "home rule" for the District, permitting the popular election of a mayor and 
city council, but retaining the exclusive authority of Congress over the affairs of the District. The Petitioners 
further note in this regard that an attempt was made in 1992 to provide the District's non-voting delegate ii 
the House of Representatives with the power to vote on all substantive legislation before Congress by 
enhancing under the House Rules the delegate's voting power in the Committee of the Whole. However, 
according to the Petitioners this effort failed to afford the delegate with an effective vote, by depriving the 
delegate of a vote when his or her vote may be "decisive" on a matter. 

28. Other political and legislative efforts referred to by the Petitioners to secure Congressional representation 
for District of Columbia residents include a "Voting Rights Amendment" to the U.S. Constitution proposed in 
1978, that sought to provide voting representation to the residents of the District of Columbia, but which 
failed to achieve the required ratification of 3/4 of State legislatures. Also according to the Petitioners, 
attempts were made in 1992 and 1993 through bills in the House of Representatives and Senate to create 
a state out of the non-federal areas of the District of Columbia, without success. 

29. The Petitioners have also provided information with respect to unsuccessful efforts made through the 
domestic courts to obtain a remedy for their absence of representation in Congress, 
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30. The Petitioners refer in this regard to decisions of the U.S. Supreme Court that have conciuded that the 
power of Congress over the District of Columbia is expansive. They cite in particuiar that Court's 
decision in the caseB/nns v. Unjfed States, i^n which the Supreme Court proclaimed that "Congress, in 
the government of the territories as well as the District of Columbia, has plenary power, save as 
controlled by the provisions of the Constitution"JZI 

31. The Petitioners have also relied upon cases in which individual claimants have specifically challenged 
Congressional authority over the District, based upon the absence of effective representation of District 
residents in the House of Representatives and Senate. In particular, the Petitioners refer to the case of 
£. Scott Fn'son et a/, v. U.S. et al., -^in which the claimants charged that the United States had denied the 
citizens of the District of Columbia the right to vote in elections for Senators and Members of the House 
of Representatives and sought to preclude Congress from taking any actions that reduced the "status, 
autonomy, or fiscal support" of the District. In a January 31, 1995 judgment, the Court affirmed that it 
lacked jurisdiction over the subject matter of the litigation and noted that "under the Constitution the 
people of the District of Columbia - which is not a State -are not entitled to vote for Senators or 
Representatives." A motion for reconsideration was denied on May 12, 1995, and the U.S. Court of 
Appeals for the District of Columbia dismissed the claimants' appeal on October 4. 1995. 

32. The Petitioners have also cited the case of Darby v. U.S.r^in which the claimant, a member of the 
Statehood Solidarity Committee, argued that courts established by Congress under Article 1, section 8 of 
the U.S. Constitution were created unconstitutionally, because. /ntera//a. District of Columbia residents 
were denied the right to representation in Congress in violation of their Fourteenth Amendment-M.hghts. 
According to the Petitioners, the Court rejected the claimant's arguments based upon the fact that the 
"scope of Congressional power overthe District of Columbia is expansive," and also rejected the claim 
thatthe residents of the District of Columbia were entitled under the U.S. Constitution to a republican 
form of government. The Petitioners indicate thatthe claimant also failed on appeal, and that the U.S. 
Supreme Court denied certiorari on December 9, 1996. Along a similar line, the Petitioners referred to 
the cases of Hobson v. TobinerJUland Carlina v. Board of Commissioners of the District of Columbia, -112] 
in which residents of the District of Columbia alleged violations of their constitutional rights, including 
their rights under the Ninth, ii^LTenth-tiiLand FifteenthHiiAmendments to the U.S. Constitution. 

According to the Petitioners, the courts found these constitutional claims to be insubstantial, in part 
because they considered questions regarding the republican form of government for the District of 
Columbia to be political and not judicial in nature and therefore for the consideration of Congress and 
not the courts. 

33. Most recently, the Petitioners have cited the consolidated cases of Lo/s E. Adams v. Clinton and Clifford 
Alexander et al. v. Daley, which the claimants, 75 residents of the District of Columbia together with tt 
District of Columbia itself, challenged the denial of their right to elect representatives to the Congress of thi 
United States as violating their rights to equal protection of the law and to a republican form of governmen- 
under the provisions of the Fifthiilland FourteenthI3MAmendments to the U.S. Constitution. In rejecting th 
claim, the U.S. District Court for the District of Columbia indicated that it was “not blind to the inequities of 
the situation the plaintiffs seek to change.” It nevertheless held that "longstandingjudicial precedent, as 
well as the Constitution's text and history, persuade us that this court lacks authority to grant plaintiffs the 
relief they seek." According to the Petitioners, the Court also confirmed previous findings that the residents 
of the District of Columbia do not have the right to vote of Members of Congress, and emphasized thatthe 
District was not a state and that Congressional representation was deeply tied to the structure of statehooc 
Further, the Court observed that “many courts have found a contradiction between the democratic ideals 
upon which this country was founded and the exclusion of District residents from Congressional 
representation. All, however, have concluded that it is the Constitution and judicial precedent that create 
the contradiction." By communication dated October 17, 2000, the Petitioners informed the Commission 
that on October 16, 2000, the U.S. Supreme Court affirmed the District Court's decision. 

34. In addition to the above precedents, the Petitioners have cited cases in which the claimants have argued 
thatthe District of Columbia should be considered a part of the State of Maryland for the purpose of 
electing members of Congress. They refer, for example, to the case of Albaugh v. Tawes.-USLin which a 
resident of the District of Columbia filed a suit claiming that the District was still part of the state of 
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Maryland for the purpose of electing U.S. Senators. The Court rejected this claim based upon the 
Congressional power over the District of Columbia under the Organic Act of 1801 and Article 1 of the U.S. 
Constitution. Similarly, the Petitioners cited the case of Frank E. Howard v. Maryland Administrative 
Board of Election Laws et a/.,l^in which the Court found that the claimant had no right to participate in 
congressional elections in the State of Maryland. 

35. Based upon the above observations, the Petitioners contend that they have satisfied the requirement 
under Article 37 of the Commission’s prior Regulations, now Article 31 of the Commission’s current Rules 
of Procedure, that domestic remedies be exhausted. In particular, they argue that a challenge to the 
absence of effective legislative representation of residents of the District of Columbia would at base be 
futile, because it would require a court to find a provision of the U.S. Constitution to be 
"unconstitutional," which the Petitioners claim is not possible. Accordingly, the Petitioners argue that the 
domestic legislation of the United States does not afford due process of law for the violations alleged in 
this case and therefore that the requirement to exhaust domestic remedies does not applyi-211 

36. In addition and in the alternative, the Petitioners claim that they have exhausted any effective remedies 
that may be considered to exist in the United States. In particular, they claim that the Judicial decisions 
that they have described have confirmed the denial to District of Columbia residents of full 
Congressional representation and equal protection of the law and illustrate that no case challenging the 
status of District of Columbia citizens has been successful in achieving an adequate or effective remedy, 
or indeed any remedy at all. They also contend that these cases demonstrate that any future litigation in 
U.S. courts on the issues before the Commission would be futile. Accordingly, the Petitioners contend 
that domestic remedies have been exhausted in respect of the issues in their petition. 

37. With respect to the timeliness requirements of Article 32 of the Commission's Rules of Procedure, the 
Petitioners claim that the violations alleged in their petition are continuing in nature, and therefore that 
the six-month rule is not applicable.J22] 

38. In relation to the provisions on duplication of petitions under Article 39 of the Commission's prior 
Regulations, now Article 33 of the Commission’s Rules of Procedure, the Petitioners have contended that 
no other petition or complaint raisingthe allegations in their petition is pending in any other forum, nor 
have the violations been previously considered by the Commission. 

39. Finally, based upon their arguments on the merits of the case as summarized below, the Petitioners 
contend, contrary to the submissions of the State, that their petition is not manifestly groundless. 

Rather, they argue that the circumstances in their complaint disclose violations of Articles II and XX of 
the American Declaration attributable to the United States. 

2, fVlerfts of th@ Petitioners' Cialms 

40. In their petition and subsequent observations, the Petitioners contend that the State is responsible for 
violations of the right to equality under Article II of the American Declaration and the right to vote and to 
participate in government under Article XX of the American Declaration, in respect of the members of 
their organization and other residents of the District of Columbia. 

41. More particularly, the Petitioners allege that as a consequence of Article 1, paragraph 8 of the U.S. 
Constitutionis^nd the Act of Congress that created the District of Columbia in 18014^the citizens of the 
District of Columbia are without effective representation in the U.S. federal legislature, having no 
representation in the U.S. Senate and no effective vote in the U.S. House of Representatives. As a 
consequence, they claim that, unlike citizens in all other states in the United States, the residents of the 
District of Columbia do not have the right to legislative, budgetary or full Judicial autonomy. Rather, the U.S 
Congress and the U.S. President can overturn and disregard the District's locally-approved legislation or 
appropriations, without regard to the will of the people of the District, contrary to Article II of the Declarator 


Page 6 of 34 


http://www.cidh.oas.org/annualrep/2003eng/USA.11204.htm 



178 


42. Also in relation to Article II of the Declaration, the Petitioners cite statistics indicating that the population of 
the District of Columbia has evolved to encompass a majority of African-American citizens. -I^The Petitione 
suggest that these statistics, when viewed in light of historical patterns of Congressional attitudinal behavic 
toward efforts to provide representation to the District of Columbia, indicate that the District's status may b 
motivated by an animus against a particular racial group. The Petitioners further submit that, in any event, 
the appropriate test to determine the existence of discrimination under Article II of the Declaration is 
whether differential treatment is proved to be "reasonable" and that unreasonableness or injustice does nc 
depend on the intent or motive of the party charged with discriminatory treatment.iS^ 

43. In the Petitioners’ view, applying this test in the circumstances of the present case leads to the result 
that the United States Government imposes an unjustified and arbitrary distinction upon the people of 
the District of Columbia which lacks a legitimate aim and an objective justification, and that this 
differential treatment bears no relationship of proportionality between the means employed and the aim 
sought to be realized.-^ To the contrary, the Petitioners claim that the differential treatment is 
detrimental to the residents of the District of Columbia, and cannot be properlyjustified by reference to 
the arguments of the framers of the U.S. Constitution at the time of the forming of the Republic over 200 
years ago relating to the physical security of the federal seat of government.-t2£'i The Petitioners note in 
this regard that according to the Department of Defense, as of February 28, 1994 there were 1,607,844 
men and women employed by the Armed Services of the United States of America. In light of the U.S. 
government’s present-day military capabilities, the Petitioners maintain that it is impossible to imagine 
circumstances under which the men, women and children of the District of Columbia could conceivably 
pose a viable threat to the seat of government.iss] 

44. Further, the Petitioners argue that the members of the Statehood Solidarity Committee and other citizens o 
the District of Columbia are denied representation in their country’s government through freely^elected 
representatives contrary to Article XX of the Declaration, as they have no meaningful representation in the 
federal House of Representatives and no representation whatsoever in the Senate. As a result, the 
Petitioners claim that they are excluded from participating in national and international policy-making 
decisions and cannot vote through their representatives on issues of national and local concern, such as t? 
policies, economic plans and health care legislation. In the Petitioners' view, full Congressional 
representation is a prerequisite for participation in the national government of the United States, and this 
has been denied to the citizens of the District of Columbia contrary to Article XX of the American Declaratioi 

45. The Petitioners point out generally in this regard that no other constitution in the Americas that creates a 
federal district does so without representation in the national legislature, and cite as examples Buenos 
Aires. Argentina, Brasilia, Brazil, Mexico City, Mexico and Caracas. Venezuela.J^ According to the 
Petitioners, the constitutions of all of these federal republics provide for full voting representation of 
residents of these federal districts in the national legislative body. As a consequence, the Petitioners clairr 
that the United States remains the only nation in the hemisphere to deny citizens in a federal capital equal 
political participation in their national legislatures as well as the right to autonomy at the local level. 

46. Similarly, the Petitioners contend that properly guaranteeing the rights protected under Article XX of the 
American Declaration requires the effective exercise of dynamic political power through representatives in 
a representative democracy. Accordingly, the Petitioners argue that the interpretation of "participation" 
provided by the State, which includes, for example, the presence of a shadow delegate for the District in 
the House of Representatives without full voting rights constitutes less than complete participation and 
should not be accepted as sufficient to guarantee the rights under Article XX of the Declaration. 

47. The Petitioners also suggest that recent Commission Jurisprudence supports the merits of their claims. 
They argue, for example, that their claims are similar to those in the case Andres Aylwin Azocar etal. v. 
C/i//e,llilin which the complainants argued that Chile was responsible for violations of the right to 
participate in government and to equal protection of the law under Articles 23(l)(c) and 24 of the 
American Convention based upon the senator-for-life provisions of the Chilean Constitution. The 
Commission ultimately found these complaints to be admissible and, in a majority decision, 
substantiated on the merits. Moreover, the Petitioners claim that the dissenting opinion in the Aylwin 
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merits decision shouid not be considered to affect the admissibility of their ciaims, because, in the 
Petitioners’ view, the ciaims in the present case satisfy even the more restrictive test articuiated by the 
dissenting member regarding the circumstances under which the Commission may properly interfere in 
the institutional structures of a state, namely when those structures "impede the effective expression of 
the will of the citizens in a manifestly arbitrary manner." 

48. The Petitioners likewise refer to the Commission’s admissibility decisions in the cases of Rios Montt v. 
Guatemala-^^i2Lar\6 Susana Higuchi Miyagawa v. Perui22iand the authorities relied upon by the 
Commission in those decisions, and suggest that the Commission’s treatment of the issues in those 
cases support the admissibility and substance of the claims in their petition. For example, the 
Petitioners contend that unlike the situation in the Montt Case, in which the Commission observed that 
the institutional structures at issue in that case were not uncommon and could be found elsewhere 
throughout the Americas, the District of Columbia is the only federal enclave in the Americas in which 
residents are denied effective representation in the national legislature. In respect of the Higuchi Case, 
in which the petitioner alleged the Peruvian government’s responsibility for violations of Article 23 of the 
Convention for preventing her from standing for election as a candidate for the independent group 
■'Armonfa-Frempol" for the Democratic Constituent Congress of her country, the Petitioners emphasize 
the Commission's reliance in that case upon the principle that states may not invoke domestic law, 
constitutional or otherwise, to justify nonfulfillment of their international obligationsJMi 

49. Based upon the foregoing submissions, the Petitioners argue that their claims are admissible and that 
they substantiate violations of their rights under Articles II and XX of the American Declaration for which 
the United States is responsible. 

Continued... 
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B. Position of the State 

50. The State argues that the Petitioners' petition should be considered inadmissibie based upon two 
grounds. The State first ciaims that the petition was brought to the Commission prior to the initiation of 
any equivaient action in the U.S. courts and therefore that the Petitioners have faiied to exhaust 
domestic remedies. In this regard, in its first response to the Petitioners' petition, the State claimed that 
the Petitioners "have not cited a single case brought before domestic courts in which it was alleged 
(much less determined) that the rights of District residents to equal protection under the law or to due 
process were violated by virtue of lack of representation in the Congress of the United States. In 
addition, the State specifically rejects the Petitioners’ contention that Article I of the U.S. Constitution is 
somehow exempt from the other provisions of the Constitution. Rather, the State argues that United 
States court decisions make plain that all other constitutional commands apply as much to the District of 
Columbia as they do to other areas of the country, and that Congress has the discretion to create 
institutions of government for the District and to define their responsibilities only so long as it does not 
contravene any other provision of the Constitution 

51. Accordingly, the State submits that a claim that the treatment of the residents of the District of Columbia 
has violated the Fifth and Fourteenth Amendments to the U.S. Constitution would present complex issues 
of constitutional interpretation and.farfrom being futile, could readily be litigated in domestic courts. 

52. As its second ground for the inadmissibility of the Petitioners' petition, the State contends that the complair 
fails to state a claim under the American Declaration. In this regard, the State argues that the decision of 
the drafters of the U.S. Constitution to make the District of Columbia a separate enclave rather than a state 
was not motivated by animus against a group of citizens, nor did it reflect an effort to disenfranchise its 
residents. Rather, the decision was a consequence of a federal structure of the United States, of the 
division of responsibilities between the states and the federal government, and, more specifically, of the 
desire to protect the center of federal authority from undue influence of the various states. -iSIl 

53. According to the State, the decision to provide Congress with control over the federal District was also 
motivated by concerns that residents of the District might enjoy disproportionate influence on government 
affairs by virtue of their contiguity to. and residence among, members of the national government. 

54. In these respects, therefore, the State contends that the special status given to the District of Columbia 
was based on geography alone rather than any individual characteristics such as race, gender, creed 
and the like, and therefore does not constitute a human rights violation. Rather, in the State’s view, the 
District status is a justifiable and important aspect of the federal system of government freely chosen by 
the citizens of the United States. IM: 

55. With regard to Article XX of the Declaration, the State contends that no where in this or any other Article 
of the Declaration is the modalities of participation in government specified. The Declaration does not, 
for example, indicate that participation should be effected through states or whether elections should be 
by legislative majority or proportionate rule, through a parliamentary system, federalism or the like. The 
State emphasizes in this regard that these are “complex issues over which unanimous agreement hardly 
can be reached within a single country, let alone in a multi-national setting. Instead, matters relating to 
the governmental structure ought to be determined by the citizens of each nation. "i3iL Considered in 
this light, the State submits that the decision in the United States that only states shall be directly 
represented in the House of Representatives and Senate, and that the seat of the federal government 
shall not be a state, is a matter properly within the discretion of nations. 

56. Moreover, the State argues that the residents of the District of Columbia are not excluded from the 
political process in the United States. To the contrary, the State ciaims that District residents participate 
in the U.S. political processes through a variety of means, including voting in presidential elections, 
electing a mayor and city council, choosing a non-voting delegate in the House of Representatives who 
enjoys such benefits as floor privileges, office space, committee assignments and committee voting 
rights, and, since 1990, electing two non-voting senators and one non-voting representative whose roles 
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are to advocate the cause of statehood. Moreover, the State emphasizes that District residents have 
freely and openiy debated issues regarding the District's status in the government, through proposed 
constitutional amendments and other legislation.ilfil 

57. Finally, the State claims that it recognizes that the inability of District of Columbia residents to select voting 
members of Congress is for many a significant political issue. The State considers, however, that the matte 
involves “delicate issues of constitutional law and federal structure that call into question the very organize 
of the United States” and therefore should be left in the realm of political debate and decision-making. 

IV. ANALYSIS 

A. Competence of the Commission 

58. The State is a Member State of the Organization of American States that is not a party to the American 
Convention on Human Rights, as provided for in Article 20 of the Commission's Statute and Article 23 of 
the Commission's Rules of Procedure. The United States deposited its instrument of ratification of the 
OAS Charter on June 19, 1951.1^ 

59. While the situation upon which the Petitioners' complaint is based in part upon legislation that was 
enacted prior to the State's ratification of the OAS Charter, namely the U.S. Constitution of 1789 and the 
Organic Act of 1801, the violations of the Declaration alleged have continued and remained current after 
the date of ratification of the OAS Charter by the United States. That alleged violations of this nature fall 
within the scope of the Commission’s competence to apply the American Declaration is consistent with 
the Commission’s practice and that of other international human rights tribunals of applying human 
rights instruments to alleged violations that arose prior to the ratification of those instruments but which 
are continuing in nature and whose effects persist after the instruments’ entry into force. Jl2l 

60. Finally, the Petitioners are natural persons and the violations are said to have occurred within the territory 
of the United States. The Commission therefore concludes that it is competent to examine this petition. 

B. Admissibility of the Petition 

61. The Commission has not previously determined the admissibility of the complaints in the Petitioners’ 
petition. In light of the length of time for which the petition has been outstanding and the numerous 
opportunities available to the parties to provide observations on the admissibility and merits of the 
claims raised in the Petitioners' petition, the Commission has decided to consider the admissibility of the 
Petitioners’ claims together with their merits. 


1. Duplication of Procedures 

62. The Petitioners have claimed that no other petition or complaint raising the allegations in their petition is 
pending in any other international forum, and that the violations alleged have not been previously 
considered by the Commission, in accordance with Article 33 of the Commission's Rules of Procedure.iisi 
The State has not contested the issue of duplication of procedures. The Commission therefore finds no 
bar to the admissibility of the petition under Article 33 of the Commission's Rules of Procedure. 

2. Exhaustion of Domestic Remedies 

63. Article 31(1) of the Commission's Rules of Procedure specifies that, in order for a case to be admitted, 
the Commission must verify whether the remedies of the domestic legal system have been pursued and 
exhausted in accordance with the generally recognized principles of international law. 
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64. The record in the present case indicates that certain residents of the District of Coiumbia inciuding 
members of the Statehood Soiidarity Committee have pursued remedies in the domestic courts of the 
United States in respect ofvarious aspects oftheclaimsinthe Petitioners' petition. In particular, the 
information provided by the Petitioners indicates that in the consolidated cases of Adams v. Clinton and 
Alexander etal. v. Daley, the claimants argued, similar to the matter presently before the Commission, 
that they as residents of the District of Columbia were entitled to enjoy equal Congressional 
representation and full self-governance under the provisions of the FifthiMLand Fourteenthii^ 
Amendments to the U.S. Constitution protecting the rights to equal protection of the law and to a 
republican form of government. The record also indicates that in a 68-page majority decision dated 
March 20, 2000, the U.S. District Court rejected the claimants’ claims and that the U.S. Supreme Court 
affirmed the U.S. Dstrict Court's decision in a judgment dated October 16. 2000. 

65. In its observations of April 25, 1994, the State made the general allegation that the Petitioners had failed 
to cite any cases brought before the domestic courts in which the violations alleged in the petition were 
raised before domestic courts, and suggested that it would be possible for the situation alleged in the 
Petitioners' petition to be challenged before domestic courts underthe Fifth and Fourteenth Amendments 
to the U.S. Constitution. The State has subsequently made no observations on the issue of exhaustion of 
domestic remedies in this matter. Rather, the State indicated in its communications of October 17, 1996 
and June 2, 2000 with the Commission that it had nothing further to submit in the case. 

66. Based upon the information available, the Commission is satisfied that the Petitioners have exhausted 
domestic remedies, In particular, in the consolidated cases of Adams v. Clinton and Alexander etal. v. 
Daley, the absence of Congressional representation for residents of the District of Columbia has been 
unsuccessfully challenged before the U.S. District Court and the U.S. Supreme Court underthe civil rights 
provisions of the U.S. Constitution, including the right to equal protection of the law and to a republican 
form of government. The State has failed to establish that additional effective remedies remain for the 
Petitioners to exhaust. Consequently, the Petitioners’ petition is not barred from consideration under 
Article 31 of the Commission's Rules of Procedure. 


3. TimeSIness of the Petition 

67. In accordance with Article 32(1) of the Commission’s Rules of Procedure, the Commission shall consider 
those petitions that are lodged within a period of six months following the date on which the alleged 
victim has been notified of the decision that exhausted domestic remedies. 

68. In the present case, the Petitioners' petition was not lodged beyond six months from the date on which 
the Petitioners were notified of the decision that exhausted domestic remedies, namely the October 16, 
2000 decision of the U.S. Supreme Court dismissing the appeal in the consolidated cases of Adams v. 
Clinton and Alexander et al. v. Daley. The State has not contested the timeliness of the Petitioners' 
petition. Consequently, the Commission concludes that the Petitioners' petition is not barred from 
consideration under Article 31 of the Commission's Rules of Procedure. 

4. Colorable Claim 

69. Articles 34(a) and 34(b) of the Commission’s Rules of Procedure require the Commission to declare 
inadmissible any petition when the complaint does not state facts that tend to establish a violation of the 
rights underthe Convention or other applicable instruments, or where the statements of the petitioner or 
of the State indicate that the petition is manifestly groundless or out of order. 

70. The Commission has outlined in Part III of this Report the substantive allegations of the Petitioners, as 
well as the State's responses to those allegations to the extent that such responses have been provided. 
After carefully reviewing the allegations in light of the information provided by both parties, the 
Commission does not find the Petitioners’ complaints to be manifestly groundless or inadmissible. In 
reaching this conclusion, the Commission has been particularly mindful of the fundamental role that 
representative democracy has played in the formation and development of the Organization of American 
States and in securing the protection of human rights in this hemisphere JiSiAccordingly, the 
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Commission concludes that the Petitioners' petition is not inadmissible under Article 34 of the 
Commission's Rules of Procedure. 

5, Summary 

71. In accordance with the foregoing analysis of the requirements of the applicable provisions of the 
Commission's Rules of Procedure, the Commission decides to declare as admissible the claims 
presented by the Petitioners with respect to Articles II and XX of the Declaration, and to proceed to 
examine the merits of the case. 

C. Merits 

1, The Petitioners and Representation in the U.S. Congress 

72. Based upon the observations of the Petitioners and the State in this matter, it is evident that the 
determination of the Petitioners’ complaint requires at the outset a summary of the structure of the U.S. 
federation and the status of the District of Columbia within that structure. 

73. In this regard, the Commission notes that the United States is a federal republic, with governments at the 
federal and state level. Under the U.S. Constitution and judicial interpretations thereof, exclusive and 
concurrent jurisdiction over particular areas of governance has fallen to each of the federal and state 
jurisdictions.-!^ The federal government, for example, has specifically enumerated powers under article I, 
section 8 of the Constitution.iMLThese powers include the broad authority under the "necessary and 
proper" clause of the U.S. ConstitutioniiSito pass laws implementing its enumerated powers for the full 
effectuation of national goals, such that any state legislation that might interfere with the exercise of these 
federal powers is invalid. state legislatures, on the other hand, have residual authority over powers 
that are not delegated to the United States by the Constitution nor prohibited by it to the StatesJ-5ii 

74. The U.S. federal government in turn is composed of an executive branch in the form of the President, 

a legislative branch in the form of the U.S. Congressii3Uand a judicial branch composed of one supreme 
court and such inferior courts as Congress has from time to time established The U.S. Congress is 
bicameral, being comprised of a House of Representatives and a Senate. The House of Representatives 
consists of members elected every second year by people of the States and apportioned on the basis of 
population.i5m.The Senate is composed of two senators from each state elected for six year terms.i5£] 

75. At issue in the present case is the role of the residents of the District of Columbia in the legislative 
branch of the federal government. As illuminated by the observations of the parties and domestic 
judicial decisions relating to this issue, it appears undisputed that individuals who live in the District of 
Columbia and would otherwise be eligible to vote in U.S. federal elections may cast a vote for the U.S. 
Presidentisitbut may not vote for or elect full members of the House of Representatives or the Senate. 
This circumstance stems from the terms of the U.S. Constitution as well as the federal legislation through 
which the District of Columbia was subsequently created. 

76. In particular, the preclusion of the right on the partof residents of the District of Columbia to elect 
members of the House of Representatives is derived from Article 1. section 2, clause 1 of the U.S. 
Constitution, which provides: 

The House of Representatives shall be composed of Members chosen every second Year by the 
People of the several States, and the Electors in each State shall have the Qualifications requisite 
for Electors of the most numerous Branch of the State Legislature. 
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77. Judicial authorities in the United States have interpreted this provision, in iight of its text, history and 
judiciai precedent, as oniy permitting states to elect members of the House of Representatives, and have 
held that the District of Columbia cannot be considered a “state" within the meaning of the provisioniasj 

78. Similarly with respect to the U.S. Senate, as originally provided under Article I, section 3 of the U.S. 
Constitution the Senate was to be “composed of two Senators from each State,” chosen not “by the 
People of the several States,” as in the case of the House, but rather "by the Legislature thereof. ”-!S2iin 
1913 the Seventeenth Amendment granted to the people of “each State." rather than their legislatures, 
the right to choose Senators-^MLand after that change the provisions concerning qualifications and 
vacancies for the Senate have essentially paralleled those for the House. -^ilAs with the House of 
Representatives, the U.S. courts have concluded that the framers of the Constitution did not 
contemplate allocating two Senators to the District of Columbia, as the Senate was expressly viewed as 
representing the states themselves. Further, the guarantee of two senators for each State was an 
important element of the "Great Compromise” between the smaller and larger states that ensured 
ratification of the Constitution, such that the smaller states were guaranteed equal representation 
notwithstanding their smaller population J 2 ZI 

79. The findings of the U.S. judiciary as to the absence of Congressional voting rights for D.C. residents have 
also been based upon the terms of the so-called "District clause" in the Constitution, as well as by the 
Organic Act of 1801 by which the District of Columbia was created. According to Article I, section 8, 
clause 17 of the U.S. Constitution, Congress is expressly granted the power to “exercise exclusive 
Legislation in all Cases whatsoever" over the district that would become the seat of government.JMl 
When the District of Columbia was ultimately created from land ceded by Maryland and Virginia through 
the passage of the Organic Act of ISOlA^^it appears to have been generally accepted that once 
Congress assumed jurisdiction over the District, individuals residing in the District would lose their right 
to vote for Congress.iS5lLikewise, since February 1801 District residents have been unable to vote In 
either Maryland orVirginia.iMi 

80. As to the purpose underlying the treatment of the District of Columbia, it appears to be generally 
accepted that the historic rationale for the District Clause was to ensure that Congress would not have to 
depend upon another sovereign for its protection.iSZLin particular, authorities claim that the District 
Clause was adopted in response to an incident in Philadelphia in 1783 in which a crowd of disbanded 
Revolutionary War soldiers, angry at not having been paid, gathered to protest in front of the building in 
which the Continental Congress was meeting under the Articles of Confederation. As described by the 
U.S. District Court: 

Despite requests from the Congress, the Pennsylvania state government declined to call out its 
miiitia to respond to the threat, and the Congress had to adjourn abruptly to New Jersey. The 
episode, viewed as an affront to the weak national government, led to the widespread belief that 
exclusive federal control over the national capital was necessary. "Without it," Madison wrote, 

“not only the public authority might be insulted and its proceedings be interrupted, with impunity: 
but a dependence of the members of the general Government, on the State comprehending the 
seat of the Government for protection in the exercise of their duty, might bring on the national 
councils an imputation of awe or influence, equally dishonorable to the Government, and 
dissatisfactory to the other members of the confederacy.”!^ 

81. The record before the Commission indicatesthat since the inception of the District, numerous initiatives 
have been attempted to provide residents of the District with representation at the local and federal 
levels. These have included: a constitutional amendment allowing for participation by residents of the 
District in Presidential elections in 1960; passage of the District of Columbia Delegate Actisaiin 1970 
which provided the District with one non-voting delegate in the House of Representatives who enjoys 
floor privileges, office space, committee assignments and committee voting rights but was not 
empowered to vote on legislation brought before the House of Representatives: passage of the District of 
Columbia Self-Government and Governmental Reorganization Act. or Home Rule Act.l^in 1973 which 
led to the election of a city council and mayor; the election by the District since 1990 of "shadow” 
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representatives, namely two non-voting senators and one non-voting representative whose role is to 
advocate the cause of statehood^llitand the granting in 1993 to the District delegate and all territorial 
non-voting delegates the right to vote in Congress’ Committee of the Whole JZSiWith respect to this latter 
development, it is the Commission’s understanding based upon the parties’ information that the vote of 
the District’s delegate in the Committee of the Whole is subject to a “saving clause" that prevents the 
District and territorial delegates from castings deciding vote on the passage of any Congressional 
legislation in the Committee of the Whole.ilSi 

82. Based upon the record before it, therefore, the Commission finds thatthe Petitioners, as residents of the 
District of Columbia, are not permitted to vote for or elect members of the U.S. Senate. While the 
Petitioners are permitted to electa member of the House of Representatives, that member cannot cast a 
deciding vote in respect of any of the matters coming before the House. This is in contrast to the 
residents of States in the United States, who have the right under the U.S. Constitution to elect members 
of both the Senate and the House of Representatives. The Commission alsofinds that the basis for this 
distinction lay with the desire of the original framers of the Constitution to protect the center of federal 
authority from undue influence of the various States, and at the same time avoid the possibility thatthe 
residents of the District might enjoy a disproportionate influence on governmental affairs by virtue of 
their contiguity to, and residence among, members of the federal government. 

2, Articles 11 and XX of the Americafi Declaration ~ Interpretation and Application of 
the Right to Eqyal and Effective Participatloii \n Qovernmeiit 

83. As particularized above, the Petitioners have alleged that the United States is responsible for violations of 
Articles II and XX of the American Declaration in respect of the members of the Statehood Solidarity 
Committee and other residents of the District of Columbia. This allegation is based on the contention that 
the Petitioners, unlike residents elsewhere in the United States, have no meaningful representation in the 
federal House of Representatives and no representation whatsoever in the Senate, and are therefore 
denied effective participation in the national legislature. They also contend that these limitations are 
manifestly arbitrary and that the State has failed to provide any adequate justification for them. 

84. Articles II and XX of the American Declaration provide: 

Article II. All persons are equal before the law and have the rights and duties established in this 
Declaration, without distinction as to race, sex, language, creed or any other factor. 

Article XX. Every person having legal capacity is entitled to participate in the government of his 
country, directly or through his representatives, and to take part in popular elections, which shall be by 
secret ballot, and shall be honest, periodic and free. 

85. The Commission has long recognized the significance of representative democracy and associated 
political rights to the effective realization and protection of human rights more broadly in the 
hemisphere. According to the Commission 

[t]he participation of citizens in government, which is protected by Article XX of the Declaration 
forms the basis and support of democracy, which cannot exist without it: for title to government 
rests with the people, the only body empowered to decide its own immediate and future destiny 
and to designate its legitimate representatives. 

Neither form of political life, nor institutional change, nor development planning or the control of 
those who exercise public power can be made without representative government. 

[...I 


Page 14 of 34 


http://www.cidh.oas.org/annualrep/2003eng/USA.11204a.htm 


186 


The right to political participation leaves room fora wide variety of forms of government: there are 
many constitutional alternatives as regards the degree of centralization of the powers of the state 
or the election and attributes of the organs responsible for the exercise of those powers. 

However, a democratic framework is an essential element for establishment of a political society 
where human values can be fully realizediHl 

86. The central role of representative democracy in the inter-American system is evidenced in the provisions 
of the system’s founding instruments, including Article 3(d) of the Charter of the OASl'^siwhich confirms 
that “solidarity of the American states and the high aims which are sought through it require the political 
organization of those States on the basis of the effective exercise of representative democracy.” 
Resolutions adopted by the Organization’s political organs have likewise reflected the indispensability of 
democratic governance to the stability, peace and development of the region. In OAS General Assembly 
Resolution 837, for example, OAS member states reaffirmed the "inalienable right of all of the peoples of 
the Americas freely to determine their political, economic and social system without outside interference, 
through a genuine democratic process and within a framework of social justice in which all sectors of the 
population will enjoy the guarantees necessary to participate freely and effectively through the exercise 
of universal suffrage. ”il£lCiting these and other similar instruments, the Commission recently reaffirmed 
that “there is a conception in the inter-American system of the fundamental importance of 
representative democracy as a legitimate mechanism for achieving the realization of and respect for 
human rights; and as a human right itself, whose observance and defense was entrusted to the 
Commission.”iiILAccording to the Commission, this conception implies protecting those civil and political 
rights in the framework of representative democracy, as well as the existence of institutional control over 
the acts of the branches of government, and the rule of lawiZSi 

87. The Commission is therefore of the view that those provisions of the system’s human rights instruments 
that guarantee political rights, including Article XX of the American Declaration, must be interpreted and 
applied so as to give meaningful effect to exercise of representative democracy in this Hemisphere. The 
Commission also considers that insights regarding the specific content of Article XX of the Declaration 
can properly be drawn from Article 23 of the American Convention and the Commission's previous 
interpretation of that provision, -Li2i.which parallels in several fundamental respects Article XX of the 
Declaration. Article 23 provides as follows: 

1. Every citizen shall enjoy the following rights and opportunities: 

a. to take part in the conduct of public affairs, directly or through freely chosen 
representatives; 

b. to vote and to be elected in genuine periodic elections, which shall be by universal and 
equal suffrage and by secret ballot that guarantees the free expression of the will of the 
voters; and 

c. to have access, under general conditions of equality, to the public service of his country. 

2. The law may regulate the exercise of the rights and opportunities referred to in the preceding 
paragraph only on the basis of age, nationality, residence, language, education, civil and 
mental capacity, or sentencing by a competent court in criminal proceedings. 

88. In interpreting Article 23 of the American Convention, the Commission has recognized that a degree of 
autonomy must be afforded to states in organizing their political institutions so as to give effect to these 
rights, as the right to political participation leaves room fora wide variety of forms of government-iSiii As 
the Commission has appreciated, its role or objective is not to creates uniform model of representative 
democracy for all states, but rather is to determine whether a state’s laws infringe fundamental human 
rights.iSil The Commission has similarly recognized that not all differences in treatment are prohibited 
under international human rights law, and this applies equally to the right to participate in governments^ 

89. This does not mean, however, that the conduct of states in giving effect to the right to representative 
government, whether byway of their constitutions or otherwiser^^s immune from review by the Commissii 
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Rather, certain minimum standards or conditions exist respecting the manner in which this right is given efi 
which must be shown to have been satisfied. These standards or conditions reiate primariiy to the nature c 
permissible limitations that may be imposed on the exercise of such rights. The Commission has noted in t 
regard that Article 23(2) of the American Convention provides an exhaustive list of grounds upon which sta 
may properly base limitations of the exercise of the rights and opportunities referred to in Article 23(1) ofth 
Convention, namely on the basis of age, nationality, residence, language, education, civil and mental capac 
or sentencing by a competent court in criminal proceedin^.iMl 

90. More generally, the Commission has held that its role in evaluating the right to participate in government 
is to ensure that any differential treatment in providing for this right lacks any objective and reasonable 
JustificationA^ln this connection, in securing the equal protection of human rights, states may draw 
distinctions among different situations and establish categories for certain groups of individuals, so long 
as it pursues a legitimate end, and so long as the classification is reasonably and fairly related to the end 
pursued by the legal order.-iML And as with other fundamental rights, restrictions or limitations upon the 
right to participate in government must be justified by the need of them in the framework of a democratic 
society, as demarcated by the means, their motives, reasonability and proportionality.!^ At the same 
time, in making these determinations, the Commission must take due account of the State’s degree of 
autonomy in organizing its political institutions and should only interfere where the State has curtailed the 
very essence and effectiveness of a petitioner’s right to participate in his or her government JMi 

91. This approach to the interpretation and application of the right under Article 23 of the American 
Convention and Article XX of the American Declaration to participate in government is consistent with 
Jurisprudence from other international human rights systems concerningsimilar treaty protections. The 
European Court of Human Rights, for example, had occasion to interpreting Article 3 of Protocol I to the 
European ConventionJ^aiin the context of a complaint challenging Belgian legislation that transitionally 
demarcated the territory of Dutch-speaking and French-speaking regions of Belgium and placed linguistic 
restrictions upon representation and membership for minority language groups in the Community and 
Regional Councils and Executives of those regionsJ^ln disposing ofthe complaint, the European Court 
indicated that the rights encompassed in Article 3 of Protocol I are not absolute, but rather that there is 
room for "implied limitations, ”i2ilMoreover, the Court proclaimed that states have a "wide margin of 
appreciation” in implementing the rights under Article 3 of Protocol I, but that 

[i]t is for the Court to determine in the last resort whether the requirements of Protocol N° 1 (PI) 
have been complied with; it has to satisfy itself that the conditions do not curtail the rights in 
question to such an extent as to impair their very essence and deprive them of their effectiveness; 
that they are imposed in pursuit of a legitimate aim; and that the means employed are not 
disproportionate. In particular, such conditions must not thwart 'the free expression of the 
opinion ofthe people in the choice ofthe Iegislature.’”ii2i 

92. According to the European Court, any electoral system must also be assessed in the light ofthe political 
evolution ofthe country concerned, for. in its view, “features that would be unacceptable in the context of 
one system may accordingly be justified in the context of another, at least so long as the chosen system 
provides for conditions which will ensure the "free expression ofthe opinion of the peopie on the choice of 
the legislature.”-^ In ultimately dismissingthe applicants’ complaint, the Court emphasized that 

[i]n any consideration ofthe electoral system in issue, its general context must not be forgotten. 

The system does not appear unreasonable if regard is had to the intentions it reflects and to the 
respondent State's margin of appreciation within the Belgian parliamentary system - a margin 
that is all the greater as the system is incomplete and provisional.lMI 

93. Similar principles governing the right to political participation have been elucidated in the UN human rights 
system. Article 25(b) ofthe International Covenant on Civil and Political Rights provides that “[ejvery citizer 
shall have the right and the opportunity, without any of the distinctions mentioned in article 2 and without 
unreasonable restrictions: [...] (b) to vote and to be elected at genuine periodic elections which shall be by 
universal and equal suffrage and shall be held by secret ballot, guaranteeing the free expression ofthe will 
ofthe electors." Like the European Court and this Commission, the UN Human Rights Committee has 
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recognized that the rights protected under Article 25 of the ICCPR are not absolute, but that any conditions 
that appiy to the right to poiitical participation protected by Article 25 should be based on “objective and 
reasonable criteria. "iSSiThe Committee has also found that in light of the fundamental principle of 
proportionality, greater restrictions on political rights require a specific Justification JSil 

94. The Commission also observes that in affording individuals the rights prescribed under Article XX of the 
Declaration, they must do so on the basis of equality and without discrimination as mandated by Article II 
of the Declaration. As with permissible restrictions under Article XX itself. Article II of the Declaration 
allows for differential treatment but only when that treatment is based upon factual differences and there 
exists a reasonable relationship of proportionality between these differences and the aims of the legal rule 
under review, due account being taken of the State’s prerogative in choosing its political institutions.-!^ 

95. In evaluating the circumstances of the present case in light of the above principles, the Commission 
must first address whether the rights of the Petitioners under Article XX of the American Declaration to 
participate in their government have, on the evidence, been limited or restricted by the State. In this 
respect, the State does not contest that the U.S. Constitution, by its terms and as interpreted by the 
courts in the United States, does not perm it the Petitioners and other residents of the District of 
Columbia to elect representatives to their national legislature. 

96. Nevertheless, the United States appears to surest that District residents are afforded an adequate right 
to participate in the government of the United States and to take part in popular elections in compliance 
with Article XX of the Declaration, by reason of other political activities that are open to them. According to 
the State, these include their ability to vote in Presidential elections, to elect a mayor and city council, and 
the presence of one non-voting delegate in the House of Representatives and three "shadow" 
representatives in Congress. The State also points to the fact that the District’s status is freely and openly 
debated in the government through, for example the presentation of statehood bills in Congress. The 
State therefore contends that by any measure. District residents have been able to take part in "healthy 
and robust debate” concerning all issues of national concern, including the status of the District itself. 

97. Upon consideration of the parties’ observations on the record of the case, the Commission must 
conclude that the Petitioners’ rights to participate in the federal legislature of the United States have 
been limited or restricted both in law and in fact. As noted, it is agreed that as a matter of domestic 
constitutional law the Petitioners are not afforded the right to elect members of either chamber of 
Congress. While the State has contended that the District of Columbia elects a delegate to the House of 
Representatives who has the right to vote upon legislation in the Committee of the Whole4^ithe record 
indicates that the delegate is prohibited from castings deciding vote in respect of any legislation that 
comes before Congress. On this basis, the State’s own courts have proclaimed that the vote extended to 
the District of Columbia delegate in the Committee of the Whole has no chance of affecting the uitimate 
resuit of matters coming before the Committee and is therefore "meaningiess.’'-^2L Accordingiy, the 
Commission cannot accept this arrangement as providing the Petitioners with effective participation in 
their legislature. For similar reasons, the ability of the Petitioners to elect representatives to other levels 
and branches of government and to participate in public debates on the status of the District of 
Columbia cannot be considered equivalent to the nature of participation contemplated by Article XX of 
the Declaration, which, in the Commission’s view, entitles the Petitioners to a meaningful opportunity, 
directly or through freely elected representatives, to influence the decisions of government that affect 
them, including those of the federal legislature. 

98. Therefore, to the extent that each of the Petitioners, unlike similarly-situation citizens elsewhere in the 
United States, does not have the right to vote for a representative in their national legislature who has an 
effective opportunity to influence legislation considered by Congress, the Commission considers that 
they have been denied an equal right under law in accordance with Article II of the Declaration to 
participate in the government of their country by reason of their place of residence, and accordingly that 
their right under Articles XX of the Declaration to participate in their federal government has been limited 
or restricted. In this respect, the Commission has noted the Petitioners’ allegations regarding the 
existence of a Congressional intent to discriminate against a particular racial group in light of the 
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considerable African-American majority that has evolved in the District’s population over the past 40 
years. The Commission is concerned that these circumstances raise the possibility that the absence of 
Congressional representation for the District of Columbia has had a disproportionately prejudicial impact 
upon a particular racial group, namely the African-American community residing in the District. After 
careful consideration of the record before it, however, the Commission does not find the alle^tions 
regarding the existence of a racially discriminatory intent on the part of Congress to have been 
adequately briefed so as to enable it to make a specific determination on this issue. 

99. The Commission must next consider whether this restriction or limitation on the rights under Article XX 
and II of the Declaration to vote and to participate in government with equality under law is nevertheless 
Justified when analyzed in the general political context of the State concerned and thereby permissible 
under these articles of the Declaration. As noted above, this entails evaluating whether the restrictions 
imposed by the State may be considered to curtail the very essence and effectiveness of the Petitioners’ 
right to participate in their government and whether the State has offered a reasonable, objective and 
proportionate justification for the restrictions. 

Continued... 
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100. In this respect, the State has provided a number of explanations or justifications for the Petitioners’ 
treatment which, in its view, should preclude the Commission from finding any violations of Articles II and 
XX of the American Declaration. In particular, as noted above, the State argues that the issue raised by 
the Petitioners relates at base to the federal structure of the United States and the decision by its 
founders to constitute a union of relatively autonomous states. According to the State, it is the absence 
of the District's status as a state, and not any conscious decision by the U.S. government, discriminatory 
or otherwise, to disenfranchise the Petitioners or other residents of the District of Columbia, that has 
resulted in their status visa vis the U.S. Congress. The decision of the framers of the U.S. Constitution in 
turn was, according to the State and the Petitioners alike, based upon the desire to protect the center of 
federal authority from undue influence of the various States, and at the same time avoid the possibility 
that the residents of the District might enjoy a disproportionate influence on governmental affairs by 
virtue of their "contiguity to, and residence among, members of the General government. "ii^illAs such, 
the State suggests that these decisions not only Justify the limitation on the Petitioners' right to elect 
members of Congress, but concern the very organization of the United States and therefore should be 
left to the realm of political debate and decision-making. 

101. In entering into this stage of its analysis, the Commission acknowledges the degree of deference that 
must properly be afforded to states in organizing their political institutions so as to give effect to the right 
to vote and to participate in government. The Commission should only interfere in cases where the State 
has curtailed the very essence and effectiveness of an individual’s right to participate in his or her 
government. After considering the information on the record, however, the Commission finds that the 
restrictions on the Petitioners’ rights under Article XX to participate in their national legislature have been 
curtailed in such a manner as to deprive the Petitionersof the very essence and effectiveness of that 
right, without adequate justification being shown by the Slate for this curtailment. 

102. The Commission notes In this regard that the political structure of the United States has been developed 
so as to provide for both state and federal levels of government, each with exclusive areas of jurisdiction 
under the Constitution. Consistent with this, the U.S. Congress, as the legislative branch of the federal 
government, has been afforded extensive powers to consider and enact legislation in areas such as 
taxation, national defense, foreign affairs, immigration and criminal law. It is also clear that these 
powers and legislative measures are binding upon or otherwise affect residents of the District of 
Columbia as they do other citizens of the United States. Indeed, as a consequence of Article I, section 8 
of the U.S. Constitution and the Organic Act of 1801. Congress has the exceptional authority to exercise 
all aspects of legislative control over the District, subject to what aspects of that authority Congress may 
delegate to District authorities through appropriate federal legislation. 

103. Despite the existence of this significant and direct legislative authority that Congress exercises over the 
Petitioners and other residents of the District of Columbia, however, the Petitioners have no effective 
right to vote upon those legislative measures, directly or through freely chosen representatives, and It Is 
not apparent from the record that Congress is responsible to the Petitioners for those measures by some 
other means. In this manner. Congress exercises expansive authority over the Petitioners, and yet it is in 
no way effectively accountable to the Petitioners or other citizens residing in the District of Columbia. 

This, in the Commission’s view, has deprived the Petitionersof the very essence of representative 
government, namely that title to government rests with the people governed. 

104. Both the Petitioners and the State have suggested that the foundation of the denial to the Petitioners of th( 
right to vote for and elect members of Congress layupon concerns existing at the time the U.S. Constitutior 
was negotiated over 200 years ago that the seat of the federal government may be disproportionately 
threatened, or the position of a state correspondingly enriched, by placing Congress within a State. 

105. The Commission has recognized and given due consideration to the fact that these concerns may have 
justified depriving residents of the District of elected representation in Congress at the time that the U.S. 
Constitution was enacted and indeed may have been indispensable to the Constitution’s negotiation. 
However, as with all protections under the American Declaration, the Commission must interpret and 
apply Articles II and XX in the context of current circumstances and standards. lifiH-Not only has the State 
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failed to offer any present-day justification for the Petitioners’ denial of effective representation in 
Congress, but modern deveiopments within the United States and the Western Hemisphere more broadiy 
indicate that the restrictions imposed by the State on the Petitioners’ right to participate in government 
are no longer reasonablyjustified. 

106. Significantly, the State’s Judicial branch has specifically concluded that the historical rationale for the 
District Clause in the U.S. Constitution would not today require the exclusion of District residents from 
the Congressional franchise and has accepted that denial of the franchise is not necessary for the 
effective functioning of the seat of government.iiSSi it is also notable in this regard that domestic courts 
in the United States have found that the exclusion of District residents from the Congressional franchise 
does not violate the right to equal protection under the U.S. Constitution, not because the restriction on 
their right to elect Congressional representatives have been found to be Justified, but because the 
limitation is one drawn by the Constitution itself and accordingly cannot be overcome by the one person, 
one vote principle..L2il3I The American Declaration prescribes no similar limits or qualifications upon the 
guarantee of the rights under Articles II and XX and, as indicated above, establishes standards that apply 
to all legislative or other enactment by a state, Including its constitutional provisions. 

107. Numerous political initiatives have been undertaken in the United States in recent years to extend some 
measure of nationai representation for D.C. residents, which similarly recognize the present-day 
inadequacy of the Petitioners’ status in the federal system of government. These have included, for 
example, granting District residents in 1960 the right to vote in Presidential elections through the 23''<^ 
amendment to the U.S. Constitution, the passage of the District of Columbia Delegate Act in 1970 which 
provided the District of Columbia with a non-voting delegate in the House of Representatives, and the 
extension to the D.C. delegate in 1993 of a limited right to vote in Congress’ Committee of the Whole. 

108. The Commission also considers it significant that according to the information available, no other federal 
state in the Western Hemisphere denies the residents of its federal capital the right to vote for 
representatives in their national legislature. In Canada, for example, the City of Ottawa constitutes a part 
of the Province of Ontario and accordingly its residents are entitled to elect Members of Parliament in 
thefederai House of Commons on the same basis as residents in other provincial electoral divisions.iiM] 
The City of Buenos Aires, while constituting a separate enclave similar to the District of Columbia, is 
entitled to elect deputies and senators to Argentina’s national legislature.ltosLSimilarly, the residents of 
Brasilia, Brazil, liS^iCaracas, Venezuelai-li^and Mexico City, Mexico, ilSiLall of which constitute federal 
enclaves or districts, have voting representation in their national legislatures, 

109. Based upon the foregoing analysis, the Commission concludes that the State has failed to Justify the 
denial to the Petitioners of effective representation in their federal government, and consequently that 
the Petitioners have been denied an effective right to participate in their government, directly or through 
freely chosen representatives and in general conditions of equality, contrary to Articles XX and II of the 
American Declaration. 

110. It also follows from the Commission’s analysis that securing the Petitioners' rights under Articles II and 
XX of the Declaration does not necessarily require that they be afforded the same means or degree of 
participation as residents of states in the United States. What the Declaration and its underlying 
principles mandate is that the State extend to the Petitioners the opportunity to exercise a meaningful 
influence on those matters considered by their governing legislature, and that any limitations and 
restrictions on those rights are Justified by the State as reasonable, objective and proportionate, taking 
due account of the context of its political system. As Article XX of the Declaration suggests, this is 
generally achieved through the election of representatives to the legislature who may cast a vote on 
matters before the legislature that has a meaningful possibility of affecting the outcome of those 
deliberations. Nevertheless, the mechanisms through which the State may afford these opportunities 
are clearly a matter for the discretion of the State concerned. 

V. PROCEEDINGS SUBSEQUENT TO REPORT 115/01 


Page 20 of 34 


http://www.cidh.oas.org/annualrep/2003eng/USA11204b.htm 



192 


111. On October 15, 2001, the Commission adopted Report 115/01 pursuant to Article 43 of its Rules of 
Procedure, setting forth its analysis of the record, findings and recommendations in this matter. 

112. Report 115/01 wastrahsmitted to the State by note dated October 19, 2001, with a request that the 
State provide information as to the measures it had taken to comply with the recommendations set forth 
in the report within a period of two months, in accordance with Article 43(2) of the Commission’s Rules. 

113. By communication dated December 18, 2001 and received by the Commission on December 19, 2001, th( 
State delivered a response to the Commission’s request for information, in which it indicated as follows: 

As the United States has previously indicated, the petition submitted in Case No. 11.204 is 
inadmissible for the reasons detailed in the numerous submissions to the Commission. The 
petition in this matter fails to state a claim under the American Declaration on the Rights and 
Duties of Man ("Declaration"), and on this basis, the United States respectfully requests that the 
Commission withdraw Report No. 115/01 and order the petition dismissed. 

First, petitioners have failed to allege facts that establish a violation of the right to vote as set forth 
in Article I of the Declaration. The decision to establish the District of Columbia as a federal enclave 
in which the residents have voting rights that differ from residents of other areas of the United 
States was not based on any improper grounds as set forth in Article II. Instead, the decision was 
based on matters of federalism, unrelated to “race, sex, language, creed or any other factor." 

Likewise, the petition fails to establish a violation of Article XX of the Declaration. Neither the 
petition, nor the Commission’s Report identifies any standard - either in the Declaration or in 
international law - that would require participation in government in any particular manner. The 
framers of the U.S. Constitution, as well as its past and present citizenry, have devised a system of 
government that affords citizens of the District of Columbia certain rights with regard to 
participation in governance, both at the district and federal level. This is a matter properly within 
the discretion of the people of the United States. 

Finally, the political system challenged by the petition is simply not appropriate for review, and even 
less for rejection, by the Commission. These are sensitive issues better left to domestic political 
processes. There is simply no basis for the Commission to substitute its judgment for the political 
debate and decision-making of the federal branches of the government of the united States. 

114. With respect to the first two observations raised by the State, the Commission considers that these 
arguments have already been raised before and examined by the Commission during the admissibility and 
merits phases of the process and the Commission sees no reason to alter its findings in this connection. 
With respect to the State’s third observation, although the Commission agrees that the issues raised by 
the Petitioners may constitute sensitive matters ordinarily addressed by domestic processes, it is in large 
part because the domestic political and legal procedures have failed to resolve the complaints raised by 
the Petitioners that the Commission has exercised its reinforcing and complementary jurisdiction to 
evaluate their complaints in light of the United States’ international human rights obligations. 

115. Based upon the response of the United States, the Commission finds that the State has failed to take 
measures to comply fully with the Commission’s recommendations. On this basis, and having considered tt 
State's observations, the Commission has decided to ratify its conclusions and reiterate its 
recommendations, as set forth below. 

VI. CONCLUSIONS 

116. The Commission, based upon the foregoing considerations of fact and law, and in light of the response of 
the State to Report 115/01, hereby ratifies the following conclusions. 
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117. The Commission hereby conciudes that the State is responsible for violations of the Petitioners’ rights 
under Articles II and XX of the American Declaration by denying them an effective opportunity to 
participate in their federal legislature. 
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VII. RECOMMENDATIONS 

118. In accordance with the ahalysis ahd conclusions in the present report, 

THE INTER-AIViERICAN COIVIIVIISSiON ON HUMAN RIGHTS REITERATES THE FOLLOWING 

RECOMMENDATIONS TO THE UNITED STATES: 

119. Provide the Petitioners with an effective remedy, which includes adopting the 
legislative or other measures necessary to guarantee to the Petitioners the 
effective right to participate, directly or through freely chosen representatives and 
in general conditions of equality, in their national legislature. 


VIII.PUBLICATION 

120. By communication dated October 29, 2003, the Commission transmitted this report, adopted as Report 
N° 54/02 pursuant to Article 45(1) of the Commission’s Rules of Procedure, to the State and to the 
Petitioners in accordance with Rule 45(2) of the Commission’s Rules and requested information within 
30 days as to measures adopted by the State to implement the Commission’s recommendations. 

121. By communication dated November 29, 2003 and received by the Commission on December 1. 2003, 
the Petitioners provided a response to the Commission’s October 29, 2003 request for information, in 
which they indicated that the Government of the United States had failed to comply with the 
Commission's recommendations. 

122. The Commission did not receive a response from the State to its request for information within the time 
period specified in the Commission’s October 29, 2003 note. 

123. In light of the information received from the Petitioners, the Commission in conformity with Article 45(3) 
of its Rules of Procedure decides to ratify the conclusions and reiterate the recommendations in this 
Report, to make this Report public, and to include it in its Annual Report to the General Assembly of the 
Organization of American States. The Commission, according to the norms contained in the instruments 
which govern its mandate, will continue evaluating the measures adopted by the United States with 
respect to the above recommendations until they have been complied with by the United States. 


Approved on the 29^^ day of the month of December, 2003. 

Clare K. Roberts, First Vice-President; 

Susan Villaran, Second Vice-President; and 
Julio Prado Vallejo, Commissioner. 

President Jose Zalaquett adopted a dissenting opinion, which was presented on October 24, 
2003 and is included immediately after this report. 
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DISSENTING OPINION OF COMMISSIONER JOSE ZALAQUETT 

1. My dissent is based on differences with the explicit position of the majority -or with the conciusions that 
derive iogicaiiy from that position - in respect of three types of issues: (i) the assessment of the relevant 
and substantial facts pertaining to this case, as well as other background materials, of public or general 
knowledge, which are important to take into account when reasoning by comparison or analogy; (ii) 
applicable law, in particular Articles II and XX of the American Declaration of the Rights and Duties of 
Man; (iii) what is this Commission’s role in protecting and promoting human rights in the Hemisphere, 
and in particular the relationship of its role in the examination of communications or complaints that it 
receives versus its role in promoting human rights; and how it should apply the principle of progressivity 
in the protection and promotion of human rights. 

2. Before expressing my opinion on these three types of issues, I should begin by stating that I fully share 
the opinion of the majority in this case, as well as that expressed by the Commission in its report on the 
Aylwin Azocar etal. case,ii2iLLboth by the majority and by Commissioner Robert Goldman, who wrote a 
dissenting opinion, in that representative democracy is the essential framework for the protection and 
promotion of human rights in the inter-American system. 

3. It also seems appropriate for me to make clear from the outset that, although I shall cite the dissenting 
opinion of Commissioner Goldman \n Andres Aylwin Azocar etal., my comments should not be 
construed as a commentary, either positive or negative, on the decision in that case, which involved a 
petition against my country of nationality, the Republic of Chile. To be sure, I have well-formed opinions 
on substantial questions relating to the structure of my country’s political system — questions like those 
that were at issue in the Andres Ay/w/o Azocar eta/, case. However, I believe that my views in this 
regard are better expressed in other venues and forums, as I have done on a number of occasions in the 
past. By stating this, I do not mean to suggest that the rules prohibiting commissioners from taking part 
in discussions, deliberations, or decisions regarding matters submitted to the Commission in relation to 
the State of which they are nationalsili/lshould be interpreted so broadly as to prohibit a commissioner 
from commenting on decisions involving his country that appear in past Commission reports (decisions 
in which he has not participated) when ruling on communications or petitions relating to other States. 
Rather, I think, on the one hand, that the facts in the Andres Aylwin Azocar et a/, case are very different 
from the facts in the present case, and, on the other, that it is important to prevent, insofar as possible, 
speculative interpretations, in one direction or another, of the present dissenting opinion, whether such 
speculation is based on the above-mentioned case, on my status as a Chilean, or on the activities that I 
have carried out in my country in the field of human rights. I cannot, however, fail to make reference to 
generally applicable principles and standards mentioned by Commissioner Goldman in his dissenting 
opinion in Andres Aylwin Azocar etal., since I consider them pertinent in establishing the basis for my 
position in the present case. 

4. Turning to the facts established in the record of the present case, it seems to be generally accepted that 
the status of the District of Columbia as the seat of government under the Jurisdiction of Congress, 
without being a state of the Union, was originally a product of reasonable-and, in any case, sovereign- 
poiiticai accords, as weii as of motivations and considerations based on historicai circumstances going 
back to the founding of the United States of America. It is also clear that, since the establishment of the 
District of Coiumbia, constitutional amendments and legislation have allowed its residents to participate 
in presidentlai and iocai eiections, as well as to elect two senators and a representative, who are not, 
however, aiiowed to vote in committee or in plenary if their vote might be decisive. 


5. Despite the changes introduced in the legal status of the District and the political rights of its residents 
overtime, it may be said that in light of the evolution undergone by the United States and its federal 
government in the course of the country's history, as well as in light of the connotations which at present 
are attached to the concept of democratic representation, the reasons that, at the time, could have 
explained the constraints placed on the District of Columbia within the constitutional and legal structure 
of the United States have now lost validity. Hence, it may be affirmed from the point of view of political 
theory or political ethics that the corrective measures that have been introduced, gradually and very 
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slowly, remain Insufficient In that the residents of the District continue to be deprived of the right to vote 
for members of Congress who are members of that body in the full sense. This inequity has been 
recognized by the Federal Court of the District of Columbia, although it concluded that it lacked the 
authority to provide a legal remedy.-tUJJ 

6. In other words, if the District of Columbia were founded today, it would not appear reasonable or 
equitable for the rights of its residents to be subject to the political restrictions that currently affect 
them. Since the District, as is well known, has a history going back more than 200 years, the reproach 
that could be addressed to the United States from the point of view of democratic theory or ethics would 
be that it has not adapted its political system to present-day exigencies as regards the rights of the 
District’s residents. What this Commission must decide is whether, in this case, that theoretical or moral 
reproach can also be formulated as a legal reproach, based on the rules of international law invoked by 
the petitioner, i.e., Articles II and XX of the American Declaration of the Rights and Duties of Man. 


7. Before analyzingthe point just mentioned in the preceding paragraph, an examination of further matters oi 
fact is in order. As established in this report ,Xtl2La proposed 1978 amendment to the Constitution of the 
United States, seeking to broaden the political rights of the residents of the District in the direction called f( 
by the petitioners in this case, failed to obtain the required ratification of three quarters of the state 
legislatures. The petitioners cite statistics indicating that the population of the District of Columbia has 
changed overtime, coming to comprise a majority of African-Americans. They suggest that the lack of 
change in the District’s status could be motivated by racial prejudice. The majority vote, although it 
expresses concern about the possibility that the District’s situation may have had a harmful impact that 
affected the resident African-American community disproportionately, judged that the record did not contai 
sufficient evidence to justify a finding on the question of racial prejudice.iiM, Indeed - one may add - the 
lack of sufficient ratifications by state legislatures could be attributed to other factors in addition to, or in 
place of, that mentioned by the petitioners, although that too would entail speculating on the motivations o 
the voters who rejected the constitutional amendment. One possible motivation could be reluctance to 
grant the right to elect senators and representatives to a community of residents, the majority of which is 
known or assumed to favor a particular political party. Another is the reluctance of many voters to grant 
greater political rights to the residents of the territory that is the seat of the branches of the federal 
government, or to change the foundations of a federal structure that dates back to the nation’s origins. 

8. These considerations, though speculative, are reminders of the well-known fact that the majority, if not 
all, democratic political systems, reveal asymmetries as a result of complex historical developments in 
which a range of factors play a role. Added to this is the inclination of the majority of citizens in many 
countries to preserve their basic institutions, especially longstanding ones, frequently out of fear that 
some changes, though desirable, may alter certain balances and provoke other, less desirable, changes. 
We may consider these facts good or bad, but in my judgment they constitute one of the ultimate 
reasons why States, when assuming international obligations, take care to reserve, for their own 
sovereign decision-making, fundamental aspects of their internal political structure, notwithstanding the 
political rights they establish or the obligations they undertake. 

9. The majority opinion has cited the example of other federal States in the Americas, in all of which the 
residents of federal districts or enclaves have the right to vote for representatives in the national legislatun 
llml I consider that this reference, which appears to advance these States as models in contrast to the 
situation in the United States, is unfortunate, since it singles out an isolated element of such States’ politic 
systems without considering their political structure as a whole or the manner in which they have guarantee 
or guarantee the political rights of their citizens. In analyzing this case, it seems to me that it is more 
relevant to note the variety and complexity ofthe asymmetries and peculiarities revealed by an examinatioi 
of the most diverse democratic regimes of our region and other parts ofthe globe. These asymmetries and 
peculiarities include forms of association among States that contain special agreements on the political 
rights of their respective residents: special status applying to certain provinces, regions, or territories within 
a State, including particulars on the political or other rights of the residents, nationals, or members of one < 
another geographical area or community; recognition, within a State, of particular peoples or groups, who 
are subject to a specific status, legislation or jurisdictions or enjoy specific rights: organs ofthe State that 
carry out legislative or quasi -legislative functions although they are not elected by the people, or although 
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some of their members are not; vast differences in the representation of states in the federai iegisiature, 
given their respective popuiations (for example, the state of California, the most popuious in the United 
States, has approximately 65 times the population of Wyoming, the least populous state, but both, like the 
rest of the states, elect two senators each); requirements of political party affiliation as a condition for a 
given type of participation in elections, or requirements for a minimum percentage of votes fora political 
party to exist as such or to have parliamentary or municipal representation; a variety of electoral systems 
and diverse configurations of electoral districts or constituencies that, objectively, can favor certain 
candidates, movements or parties very significantly. 

10. Though it seems just and equitable, at least theoretically or morally, for the residents of the District of 
Columbia to have the right to elect full representatives to the federal legislature, the above factors 
indicate that any institutional or legal modality that maybe used to achieve this objective, insofar as it 
wouid invoive reform to a particular aspect of a complex institutional arrangement, may entail many 
other repercussions within the political system of the United States. This supports the conviction (the 
legal foundation of which is set forth below as a part of this dissent) that the matter before us should 
remain subject to the internal political process of the United States. This does not mean that there are 
no questions of political rights that may be the subject of scrutiny by international human rights bodies, 
but, as I shall argue in the paragraphs below, the issue at stake in this case is not one of them. 

11. The standards of international law that, in principle, are applicable to this case are Articles II and XX of the 
Inter-American Declaration of the Rights and Duties of Man. The majority of the Commission has ruled that 
the rights of the petitioners established in these articles have been violated by the United States, which ha: 
denied them an effective opportunity to play a role in its federal legislature. Other relevant norms of 
international law that may throw light on the interpretation of the above-mentioned precepts are those 
embodied in Articles 23 and 24 of the American Convention on Human Rights, those in Articles 2.1 and 25 
of the International Covenant on Civil and Political Rights, and those in Article 3 of Protocol 1 to the 
European Convention for the Protection of Human Rights and Fundamental Freedoms. Also of interest is th 
jurisprudence of the European Court of Human RightsHi^nd the decisions and general observations of th 
Human Rights Committee established by the International Covenant on Civil and Political Rights .iilSl 

12. In his dissenting opinion in Andres Aylwin Azocar eta/.. Commissioner Goldman has examined a number 
of the standards and decisions mentioned in the paragraph above, in connection with his analysis of 
Article 23 of the American Convention on Human Rights, which is applicable to that case because Chile, 
unlike the United States, has ratified the Convention. His analysis, which I fundamentally agree with, is 
similarly applicable to Article XX of the American Declaration of the Rights and Duties of Man, which is 
binding on the United States. A number of ideas from Commissioner Goldman’s dissenting opinion are 
especially relevant here: (i) that the protection of the inter-American system has been conceived as a 
subsidiary mechanism, while primary responsibility for protecting human rights falls on the States 
(paragraph 2); (ii) that Article 23 of the American Convention {additional comment; this is also applicable 
to Article XX of the American Declaration) does not establish a model or specific modality for electing the 
members of the legislature (paragraph 3); (iii) nor does it define a definite model according to which 
each State should be organized in order to institutionalize representative democracy in an ideal fashion, 
so that the standard in question and its underlying principles must be analyzed with special deference to 
the member states (paragraph 4); (iv) that to Judge the need, advisability, and purpose of these 
arrangements is beyond the purview of an international supervisory body, since it involves eminently 
political considerations (paragraph 8); (v) that the Commission must, to the extent possible, avoid 
assuming the role of a supra-constituent body of the States with a view to "perfecting" their political 
structures (paragraph 9); (vi) and that, nevertheless, deference to the States must not acquire an 
absolute character, and the Commission is authorized to determine whether the mechanism for political 
representation adopted by a member state is manifestly arbitrary (paragraph 10, emphasis added). 

13. I interpret applicable international law in a fashion very similar to that of Commissioner Goldman. The 
standards cited above, in paragraph 11 of the present dissenting opinion, protect the right of all persons 
to participate in the government of their country, directly or through their representatives, and to take part 
in popular elections, which must be periodic, held at reasonable intervals, genuine, free, and based on 
secret ballot. None of them - and certainly notArticle XX of the American Declaration - establishes a 
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model of how a State is to organize itself internally to embody representative democracy in its institutions, 
nor how political representation is to be assigned among the country’s different states, provinces, 
electoral districts, constituencies, or territories. To be sure, Article 3 of Protocol 1 (cited above) provides 
that elections must be held under conditions that ensure the free expression of the opinion of the people 
in the choice of the legislature (emphasis added). Nevertheless, as the European Court of Human Rights 
has established, citing the travauxpreparatof'res of Protocol 1, the article in question applies only to the 
election of the “legislature” or, at least, to one of its chambers, if there are two are more, but the word 
“legislature” does not necessarily refer only to the national parliament. Rather, it must be interpreted in 
the light of the constitutional structure of the State in question. iiilLit must also be recalled that the 
parliamentary system is prevalent among the European countries that signed Protocol 1, so that national 
elections are, in fact, as a rule, elections of the legislature. The respective standards of the inter-American 
system, on the other hand, do not make reference to legislatures. Lastly, the reference to the legislature 
contained in Article 3 bears on the conditions necessary to ensure that the expression of the people's will 
be free. No predetermined political-electoral system or model is specified, and the ruling cited reinforces 
this by accepting that said Article would not be incompatible with a situation in which not all legislative 
chambers (if there are more than one) are elected by the people. 

14. Having clarified the issue of the scope of Article 3 to Protocol 1. we may return to the above affirmation, 
in paragraph 12, that the deference which international human rights bodies owe the States in this 
respect is not absolute. Commissioner Goldman believes that the Commission has the authority to 
determine whether the mechanism for political representation adopted by a State is manifestly arbitrary 
(his own emphasis). The jurisprudence of the European Court of Human Rights has established that the 
conditions imposed by the State must not be such as to affect the very essence of the right and deprive 

it of its effectiveness, that they must be imposed in pursuit of a legitimate end. and that the means 
employed must not be disproportionateill^ For its part, the Human Rights Committee has established 
that although the International Covenant does not impose any particular electoral system, these systems 
should not "discriminate against any group and should not exclude or restrict unreasonably the right of 
citizens to choose their representatives freely.^ii^ 

15. I see no reason not to adopt Commissioner Goldman's formulation, if what it means by “manifestly 
arbitrary" is a mechanism for political representation that involves arbitrary discrimination in terms of 
Article II of the American Declaration of the Rights and Duties of Man, interpreted in the light of Articles 
1.1 and 23.2 of the American Convention on Human Rights, or a mechanism for political representation 
that deprives persons or groups of the very essence of political rights or places restrictions on them 
without a legitimate purpose and in a manner that exceeds all reasonable bounds. It should be pointed 
out here that Article 21.2 of the American Convention provides that the law may regulate the exercise of 
the rights and opportunities referred to in its preceding paragraph by reason of residence, among other 
factors. In other words, a distinction made for reasons of residence is not arbitrary in itself. 

16. The majority opinion, in analyzing the competence of the Commission in this case, cites the practice of 
this body and other human rights tribunals of applying human rights instruments to alleged human rights 
violations that may have occurred prior to the ratification of the instruments, but that are of a continuing 
nature so that their effects persist after the instruments enter into force. One may also recall the 
principle according to which the States may not invoke rules of domestic law to justify the failure to meet 
their international obligations. Nevertheless, the crucial point does not lie here but rather in determining 
whether the signatory States of the American Declaration of the Rights and Duties of Man - and in this 
case, the United States - effectively assumed an obligation that may serve as a basis for establishing a 
violation in the present case. On this issue, I am of the view that the principle should prevail that States 
only acquire obligations under international law by their consent (except for norms of customary law). It 
seems to me that it cannot be concluded, in light of international norms and practices, that the signatory 
States to the American Declaration consented to obligate themselves in respect of political rights in such 
a way that it could be determined that they have violated those obligations by failing to reform their 
political systems, unless that failure to reform was in manifest contradiction with other obligations that 
they have assumed in connection with political rights. 
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17. Having asserted the above, I believe it is also pertinent to express my position on the scope of the 
principle of progressivity, or pro-rights principle, often invoked as a criterion for guiding international 
rights bodies in their interpretation of human rights standards. In my view, such standards should be 
interpreted so as to best protect the rights which they enshrine. In cases of doubt or ambiguity, the 
interpretation should favor the right rather than the restrictions. Finally, it should take into account 
changes of all types brought about by historical evolution, seeking to understand the content and scope 
of rights in a living and dynamic way, a way that preserves their essence and even strengthens them. I 
am not unaware that the interpreter may go so far in this direction as to usurp the role of the legislator, 
but this is not the place to rehearse an ancient and hard-fought debate of legal theory. Suffice it to say 
that in my opinion, this interpretive role is a necessary and even inevitable one, but that, in carrying out 
an interpretation that updates the law or addresses it from a progressive stance, special care must be 
taken to proceed on a firm basis, advancing only to the very next logical step. 

18. It does not seem to me that a violation of the rights of the petitioners can be established today, either 
under Article II or Article XX of the American Declaration of the Rights and Duties of Man on the basis of 
an interpretation like the one indicated in the last lines of the paragraph above. Nevertheless, I do not 
dismiss the possibility that the evolution of international law and political practice in the Hemisphere 
may advance to a point where, had it had been reached today, it would have permitted us to come to a 
different conclusion. Thus, I am of the view that the type of issues dealt with in the present case can and 
should be dealt with by the Commission and other organs of the Organization of American States through 
their promotional functions rather than by deciding on a claim or communication. I believe such an 
approach to be more promising and constructive. 

Done and signed at the headquarters of the Inter-American Commission on Human Rights in 
the city of Washington, D.C., on the 24^^ day of the month of October, 2003. 

Jose Zalaquett (Signed) 


- Commission Member Professor Robert K. Goldman did not take part in the discussion and voting on this case, pursuant to 

Article 17(2) of the Commission's Rules of Procedure. 

lil. Ah appehdixto the Petitiohers' April 1, 1993 petition named 22 members of the Statehood Solidarity Committee, all of whom 

were identified as residents of the District of Columbia: Linda Allen. James Stroud. Mark Thompson, Josephine Butler. 

Christopher Echols, Lorrie Johnson. Mauro Montoya, James Belnap, Nancy Belnap. Michael Bustamonte, Jo Cooper, Carla Darby, 
Susan Griffin, Charles Mayo, Terrell Jones, Rena Johnson. Bob Artiste. John Capozzi. Pamela Hughes. James Dixon, James 
Johnson, and Gloria Freeman. 

SI During its 109^ ' special session in December 2000, the Commission approved the Rules of Procedure of the Inter-American 

Commission on Human Rights, which replaced the Commission’s prior Regulations of April 8. 1980. In accordance with Article 
78 of the Rules of Procedure, the Rules entered into force on May 1, 2001. 

SI Petitioners' Petition of April 1 1993, pp. 56 (indicating that in 1846, a petition was presented in Congress on behalf of the 

retroceding Alexandria city and county of Virginia “decrying" their absence of representation in Congress). 

B Id., pp. 4-5 (describing numerous political structures developed within the District of Columbia between 1802 and 1973, including 

a mayor and a twelve member city council appointed by the US President in 1802, the granting to the District by Congress of a 
non-voting delegate to the House of Representatives in 1971, and a Presidentially-appointed commission in 1874.). 

Si Petitioners' Observations of April 18. 1995, p. 2. 

i£i Binns v. U.S.. 194 U.S. 486 (1904). 

-SL Id., at 491-2. Tne Petitioners also refer to the U.S. Supreme Court's earlier decision in Loughborough v. Blake. 18 U.S. 317 (1820), 

SI E. Scott Prison et al. v. U.S. et a/., Civil Action N° 95-0007HGG (U.S.D.C. for D.C., 1995). 

Si Darby v. U.S., Case N" 94-CIVI-632, August 22, 1996 (U.S.CA for D.C.), cert, denied December 9, 1996, Case N" 96-6667 (USSC). 

iKi. The Fourteenth Amendment to the U.S. Constitution provides: “Section 1- All persons born or naturalized in the United Statesand 

subject to the jurisdiction thereof, are citizens of the United Statesand of the State wherein they reside. No State shall make or 
enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any 
person of life, liberty, or property, without due process of law; nor deny to any person within its Jurisdiction the equal protection oft 
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laws. Section 2. Representatives shall be apportioned among the several States according to their respective numbers, countingt 
whole number of persons In each State, excluding Indians not taxed. But when the right to vote at any election for the choice of 
electors for President and Vice President of the United States, Representatives in Congress, the Executive and Judicial officers of a 
State, or the members of the Legislature thereof, is denied to any of the male inhabitants of such State, being twenty-one years of 
age, and citizens of the United States, or in any way abridged, except for participati on in rebellion, or other crime, the basis of 
representation therein shall be reduced in the proportion which the number of such male citizens shall bear to the whole number c 
male citizens twenty-one years of age in such State. Section 3. No person shall be a Senator or Representative in Congress, or 
elector of President and Vice President, or hold any office, civil or military, under the United States, or under any State, who, having 
previously taken an oath, as a member of Congress, or as an officer ofthe United States, or as a member of any State legislature. < 
as an executive or judicial officer of any State, to support the Constitution ofthe United States, shall have engaged in insurrection ( 
rebellion against the same, or given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each Housr 
remove such disability. Section 4. The validity ofthe public debt ofthe United States, authorized by law. including debts incurred f< 
payment of pensions and bounties for services in suppressing insurrection or rebellion, shall not be questioned. But neither the 
United States nor any State shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion against the Unitei 
States, or any claim for the loss or emancipation of any slave: but all such debts, obligations and claims shall be held illegal and 
void. Section 5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.” 

Lili. Hobson V. Tobiner, 255 F Sup 295 (1966). 

1^21 Carlina v. Board of Commissi oners ofthe District of Columbia, 265 F Supp. 736 (1967). 

The Ninth Amendment to the U.S. Constitution provides: “The enumeration in the Constitution of certain rights shall not be 
construed to deny or disparage others retained by the people.” 

iiil. The Tenth Amendment to the U.S. Constitution provides: “The powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respedively, or to the people." 

The Fifteenth Amendment to the U.S. Constitution provides; “Section 1. The right of citizens ofthe United States to vote shall not 
be denied or abridged by the Un'ited States or by any State on account of race, color, or previous condition of servitude. Section 
2. The Congress shall have power to enforce this article by appropriate legislation." 

IM Lois E. Adams v. Clinton. Gifford Alexander e( a/, v. Daley, Case Nos. 98-1665, 98-2187, (U.S. D.C.- D.C.). 

.[ill The Fifth Amendment to the US Constitutions provides “No person shall be held to answer for a capital, or otherwise infamous 

crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the 
Militia, when in actual service in time of War or public danger: nor shall any person be subject for the same offence to be twice 
put in jeopardy of life or limb: nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, 
liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation." 

iiai Fourteenth Amendment to the US Constitution, supra. 

Albaugh V. Tawes, 233 F. Supp. 576 (D. Md.), affd 379 U.S. 27 (1964). 

Frank E, Howard v. Maryland Administrative Board of Election Lawsetal., (D.C. of Maiyland) (Case N'’ 97-937). afFd U,S,C.A, for 
the Fifth Circuit September 9, 1997, certiorari denied January 12. 1998 (U.S.S.C.). 

ISil Petitioners' Observations dated April 18, 1995. p. 7. citing. /nfera/ra. Forest of Central Rhodope case (1933) (Greece v. Bulgaria), ; 

U.N.R,I.A.A. at 105. for the proposition that where a national law justifying the violations of which the victims complain will have to 
applied by the local organs or courts and thereby render recourse to them futile, local remedies need not be exhausted. 

Ii2i Petitioners' Observations, dated September 7, 1993. p. 6. citing De Becker v. Belgium, App. N° 214/56, 1958 Yearbook ofthe 

Eur. Conv. H.R.. Vol. II, at 236-38, for the propwsition that the six-month rule cannot be considered to apply when the complaint 
concerns a legal provision which involves a permanent state of affairs for which there is no domestic remedy. 

1211 Article 1. paragraph 8 ofthe U.S. Cohstitution provides in part that the Congress shall have Power "to exercise exclusive 

Legislation in all Cases whatsoever, over such District [over the District of Columbia]". This provision has been interpreted as 
providing Congress with governing authority over the District of Columbia. See Adams v. Clinton, supra, at 22 (indicating that "it 
is clear that the ultimate legislature the Constitution envisions for the District is not a city council, but rather Congress itself. The 
District Clause expressly grants Congress the power to 'exercise exclusive Legislation in all Cases whatsoever' over the district 
that would become the seat of government."). See also Binns v. U.S., 194 U.S. 486 (1904). 

SiL Organic Act of 1801, 2 Stat. 103 (1801). 

1251 Petitioners’ observations dated July 18, 1994, p. 33 (indicating that by 1959. when Washington, D.C. became the first majority 

black city in North American, the African-American population was 55 percent, and that as of 1994 the African-American 
population had grown to 66 percent). 

iS3i Petitioner’s Observations dated July 10, 1994, pp. 10-11, citing South West Africa Case (Second Phase), ICJ Reports (1966), 

dissentingjudgment of Judge Tanaka. 
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211 id., paras. 12-13. citing Belgium Linguistics Case. Judgment, 23 July 1968, The Law, I.B, para. 10. Yearbook of the Eur. Conv. 

H.R. 1968 (II) at 662. 

Id., p. 14, citing, inter alia, KENNETH R. BOWLING. CREATING THE EEDERAL CfTY 1774-1800: POTOMAC FEVER (the American 
Institute of Architects Press. 1988], for the proposition that providing the U.S. Congress with control over the federal district was 
less a question of concern over State pressure and influence and more a question of physical security. 

211 Petitioners' observations dated July 18, 1994, pp. 17-19. 

122.1 Petitioners’ observations dated April 30, 1997, citing CHARLES WESLEY HARRIS. CONGRESS AND THE GOVERNANCE OFTHE 

NATION’S CAPITAL: THE CONFLICT OF FEDERAL AND LOCAL IMTERESTS (1995). 

2111 Andres Aylwin Azocar ef at v. Chile. Report N" 95/98 (Admissibility), Annual Report of the lACHR 1998; Andres Aylwin Azocaret 

al. V. Chile. Report N'' 137/99 (Merits), Annual Fteportofthe lACHR 1999. 

I21L Rios Montt v. Guatemala, Report N" 30/93. Annual Report of the lACHR 1993. 

1221 Susana Higuchi Miyagawa v. Peru, Report N® 119/99, Annual Report of the l>^HR 1999. 

Petitioners’ Observations dated February 26, 2001, pp. 10-1 1. 

State's observations dated April 25. 1994, p. 1. 

351 State's observations dated April 25. 1994. p. 1, citing Clarke v. U.S., 886 F2d 404 (D.C. Cir. 1989), Palmore v. U.S.. 411 U.S. 389 

311 State’s observations dated April 25. 1994, pp. 3-4. 

1221 State's observations dated April 25. 1994, pp. 4-5, citing, inter alia. Eur. Court H.R., Belgium Linguistics Case. Ser. A Vol. XIX (23 

July 1968), for the "well-established principle" under international human rights law that "objective and reasonable" criteria can 
justi^ differential treatment. 

321 State's observations dated April 25. 1994, pp. 5-6. 

Ii!21 State’s obsen/ations dated April 25, 1994, pp. 5-6. 

311 Article 20 of the Statute of the lACHR provides that, in respect of those OAS member states that are not parties to the American 
Convention on Human Rights, the Commission may examine communications submitted to It and any other available 
information, to address the government of such states for information deemed pertinent by the Commission, and to make 
recommendations to such states, when it finds this appropriate, in order to bring about more effective observance of 
fundamental human rights. See a/so Charter of the Orpnization of American States, Articles 3, 16, 51. 112. 150; Regulations of 
the Inter-American Commission on Human Rights, Articles 26. 51-54: I/A. Court H.R.. Advisory Opinion OC-10/8 "Interpretation 
of the Declaration of the Rights and Duties of Man Within the Framework of Article 64 of the American Convention on Human 
Rights," July 14, 1989, Ser, A N'^ 10 (1989). paras. 35-45: I/A Comm. H.R.. James Terry Roach and Jay Pinkerton v. United 
States, Case 9647. Res. 3/87, 22 September 1987. Annual Report 1986-87. paras. 46-49, 

Seee.g. Joao Canuto de Oliveira v. Brazil, Report N° 24/98, Annual Report of the lACHR 1997, paras. 13-18; I/A Court H.R., 

Blake Case. Preliminary Objections. Judgment of July 2. 1996, Ser. C N'‘27 (1996). See similarly Eur. Court H.R., 
Papamichalopoulos etal. v. Greece. Judgment of June 24. 1993. Series A N" 260-B, paras. 40-46. 

Ji3l Article 33(1) of the Commission's Rules of Procedure provides: 'The Commission shall not consider a petition if its subject 

matter: a) is pending settlement pursuant to another procedure before an international governmental organization of which the 
State concerned is a member: or b) essentially duplicates a petition pending or already examined and settled by the Commission 
or by another international governmental organization of which the State concerned is a member." 

The Fifth Amendment to the U.S. Constitution, supra. 

'221 The Fourteenth Amendment to the U.S. Constitution, supra. 

iiSl Seee.g. Charter of the Organization of American States, Preamble ("Confident tfiat the true significance of American solidarity 

and good neigh borli ness can only mean the consolidation on this content, within the framework of democratic institutions, of a 
system of individual liberty and social justice based on respectfor the essential rights of man..."); Article 2(b) (establishing as an 
essential purpose of the Organization to "promote and consolidate representative democracy, with due respect for the principle 
of non-intervention"); OAS General Assembly Resolution 837 (XVI-0/86) (reaffirming the "inalienable right of all the peoples of 
the Americas freely to determine their political, econamicand social system without outside interference, through a genuine 
democratic process and within a framework of social justice in which all sectors of the population will enjoy the guarantees 
necessary to participate freely and effectively through the exercise of universal suffrage."); I/A Court H.R., Advisory Opinion OC- 
6/86 (9 May 1986), "The Word "Laws" in Article 30 of the American Convention on Human Rights), para. 34 (declaring that 
"[r]epresentative democracy is the determining factor throughout the system of which the [American] Convention isa part."). 

iin. See U.S. Constitution, art. I, § 8, Amendment X. See genera//y JOHN E. NOWW, RONALD D. ROTUNDA & J. NELSON YOUNG. 

CONSTITUTIONAL LAW 121-123 (2d ed., 1983) (noting that it was initially through the post-Declaration of Independence Articles 
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of Confederation that a national government of very limited powers was established in the United States, and that through a 
convention beginning in May of 1787, these Articles were amended to enable the national government to deal with certain 
multi-state problems, which ultimately resulted in the U.S. Constitution and the new federal government). 

BiL Article I, § 8 of the U.S. Constitution provides that “Congress shall have power 

To lay an collect taxes, duties, imposts and excises, to pay the debts and provide for the common defence and general welfare of 
the United States: but all duties, imposts and excises shall be uniform throughout the United States; 

To borrow money on the credit of the United States: 

To regulate commerce with foreign nations, and among the several states, and with the Indian tribes: 

To establish a uniform rule of naturalization, and uniform laws on the subject of bankruptcies throughout the United States; 

To coin money, regulate the value thereof, and of foreign coin, and fix the standard of weights and measures; 

To provide for the punishment of counterfeiting the securities and current coin of the United States: 

To establish post offices and post roads; 

To promote the progress of science and useful arts, by securing for limited times to authors and inventors the exclusive rights to 
their respective writings and discoveries; 

To constitute tribunals inferior to the supreme court; 

To define and punish piracies and felonies committed on the high seas, and offenses against the law of nations; 

To declare war, grant letters of marque and reprisal, and make rules concerning captures on land and water; 

To raise and support armies, but no appropriation of money to that use shall be fora longer term than two years; 

To provide and maintain a navy: 

To make rules for the government and regulation of the land and naval forces; 

To provide for calling forth the militia to execute the laws of the union, suppress insurrections and repel invasions: 

To provide for organizing, arming and disciplining, the militia, and for governing such part of them as may be employed in the 
service of the United States, reserving to the Stales respectively, the appointment of the officers, and the authority of training 
the militia according to the discipline prescribed by Congress; 

To exercise exclusive legislation in all cases whatsoever, over such district (not exceeding ten square miles) as may. by cession 
of particular States, and the acceptance of Congress, become the seat of the government of the United States, and to exercise 
like authority over all places purchased by the consent of the legislature of the state in which the same shall be, for the erection 
efforts, magazines, arsenals, dock-yards, and other needful buildings; -and 

To make all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers 
vested by this constitution in the government of the United States, or in any department or officer thereof." 

H®L U.S. Const., Article I. § 8 ("Congress shall have the Power...To make all laws which shall be necessary and proper for carrying 

into execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or 
In any Department or Officer thereof."). 

fSOL Seee.g. McCullough v, Maiyland. 17 U.S. (4 Wheat) 316(1819). 

U.S. Const,, Amendment X (“The powers not delegated to the United Stales by the Constitution, nor prohibited by it to the States, 
are resen/ed to the States respectively, or to the people."). 

151. U.S, Const., Article II. 

U.S. Const.. Article I. 

M. U.S, Const, Article III. 

1551 U.S. Const. Article I. § 2. 

U.S. Const., Article I, § 3. 

I5Z1 The right to vote in Presidential elections was provided to residents of the District of Columbia by way of the Twenty-Third Amendm 

the U.S. Constitution, which provides as follows: Section 1. The District constituting the seat of Government of the United States sh 
appoint in such manner as Congress maydirect A number of electors of President and Vice-President equal to the whole number c 
Senators and Representatives in Congress to which the District would be entitled if it were a State, but in no event more than the k 
populous State; they shall be in addition to those appointed by the States, but they shall be considered, for the purposes of the ele 
of President and Vice-President, to be electors appointed t^ a State; and they shall meet in the District and perform such duties as 
provided by the twelfth article of amendment. Section 2. The Congress shall have power to enforce this article by appropriate 
legislation. Seeateo H.R. Rep. N" 1698, Se*" Cong., 2d Sess. 1, 2 (1960) (clarifying that the 23"* amendment "would change the 
Constitution only to the minimum extent necessary to give the District appropriate participation in national elections. It would not r 
the District of Columbia a State. It would not give the District of Columbia any other attributes of a State or change the constitutior 
powers of the Congress to legislate with respect to the District of Columbia and to prescribe its form of government."). 

I52i Adams V. Clinton, supra, at 37. 

U.S. Const. Article I, § 3, cl. 1. 

U.S. Const. Amend. XVII, cl. 1 (providing that “[t]he Senate of the United States shall be composed of two Senators from each 
State, elected by the people thereof, for six years; and each Senator shall have one vote. The electors ih each State shall have 
the qualifications requisite for electors of the most numerous branch of the State legislatures."). 
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^ Adams v. Clinton, supra, at 26. 

i£Si. Adams v. Clinton, supra, at 25-27, cfting THE FEDERALISfT NOS. 10, 39, 58, 62 {James Madison) (Jacob E. Cooke ed., 1961): 

Reynolds v. Simms. 377 U.S. 533 (1964). 

iSii. U.S. Const. Article I. § 8, cl. 17 (granting Congress power to exercise exclusive legislation in all cases whatsoever "over such Distric 

as may, by Cession of particular States, and the Acceptance of Congress, become the Seat of Government of the United States.' ). 

Organic Act of 1801, 2 Stat. 103 (1801). 

iSii Adams V. Clinton, supra, at 29-33, citing, interalia, ENQUIRIK IMTO THE NECESSITYOR EXPEDIENCY OF ASSUMING EXCLUSIVE 

LEGISLATION OVER THE DISTRICT OF COLUMBIA 15 (1800) (complainingthat once Congress assumed jurisdiction over the 
District, its residents would be "reduced to the mortifying situation, of being subject to laws made, or to be made, by we know 
not whom; by agents, not of our choice, in no degree responsible to us."). 

I.««l W.. at43. 

iuL! KENNETH R. BOWLING, THE CREATION OF WASHINGTON, D.C. 30-34 (1991); THE FEDERALIST N“ 43. supra, at 289; JOSEPH 

STORY. 3 COMMENTARIES ON THE CONSTITUTION §§ 1213 (1833). 

-SSL Adams v. Clinton, supra, at 27-28. n. 25. 

.SSL District of Columbia Delegate Act. Pub. L N'’ 91-405, sec. 202, 84 Stat. 845, 848(1970). 

ill- District of Columbia Self-Government and Governmental Reorganization Act, Pub L. N° 93-198 Stat. 774 (1973). 

I2J1 According to the Petitioners, these "shadow" representatives are "unpaid lobbyists who are not allowed onto the floorof either the 
House of Representatives or the Senate.” and have no political power to affect any legislation. Petitioners’ Observations dated July 
18, 1994, pp. 46-47, n. 95. 

1121 State's Observations dated April 25, 1994, pp. 5-6: Petitioners’ Observations dated July 18, 1994. pp, 26-27, 

IZ3i Petitioners' Observations dated July 18. 1994, p. 27; Petitioners’ Observations dated August 28. 1993, 

pp, 11-15, citing District of Columbia Self-Government and Governmental Reorganization Act, supra. House RuleXXIII(2)(d), 

llAi lACHR, Doctrine of the Inter-American Commission of Human Rights (1971-1981), in Ten Years of Activities 1971-1981, 

Washington, D.C., 1982. p, 334. 

iilL Charter of the Organization of American States, asamended by the Protocol of Cartagena of 1985. OAS, Treaty Series. Nos, 1-C an 

1121 OAS General Assembly Resolution 837 p<VI-0/86). 

lUi Aylwin Azocar et al. v. Chile (Merits). Case 11.863, Report N'’ 137/99, Annual Report of the lACHR 1999, at 536. 

liSi Id., para. 56. 

1121 The Commission has previously held that in interpreting and applying the Declaration, it is necessary to consider its provisions in li| 
of developments in the field of international human rights law since the Declaration was first composed. These developments may 
turn be drawn from the provisions of other prevailing international and regional human rights instruments, including in particular tf 
American Convention on Human Rights which, in many instances, may be considered to represent an authoritative expression of tl 
fundamental principles set forth in the American Declaration. See e.g. lACHR. Juan Raul Garza v. United States. Case 12.243, Anni 
Report of the lACHR 2000. paras. 88, 89; citing I/A Court H.R., Interpretationof the American Declaration of the Rights and Duties 
Man Within the Framework of Article 64 of the American Convention on Human Rights. Advisory Opinion OC- 10/89 of July 14. 198' 
Inter-Am. Ct. H. R. (Ser. A) N° 10(1989). para. 37. See also lACHR, Report on the Situation of Human Rights of Asylum Seekers witi 
the Canadian Refugee Determination System. OE/VSer-L/V/ILlOS. doc. 40 rev. (February 28. 2000), para. 38 (confirming that whi 
the Commission clearly does not apply the American Convention in relation to member states that have yet to ratify that treaty, its 
provisions may well be relevant in informing an interpretation of the principles of the Declaration). 

Doctrine of the Inter-American Commission on Human Rights, supra, p. 334. See aJso Aylwin Case, supra, para. 99. 

Sil Aylwin Case, supra, para. 76. 

ISZL Id., para. 99. 

isai It is well-established that all obligations imposed on a State by international law must be fulfilled in good faith and that domestic 

law may not be invoked to justify nonfulfillment, even in cases involving constitutional provisions. See I/A Court H/R., Advisory 
Opinion OC- 14/94 of December 9, 1994, Ser. A N" 14 (1994), para. 35. 

liii- Aylwin Case, supra, para. 101. 
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id., para. 99. 101. See s/miVar/y UNHRC. General Comment 25(57), General Comments under Article 40, paragraph 4 of the Interr 
Covenant on Civil and Political Rights, adopted by the Committee at its 1510**' mtg., U.N. Doc. CCPR/C/Rev.l/Add.7 (1996), para. ‘ 

iSl: I/A Court H.R., Advisory Opinion OC-4/84 of January 19, 1984, para. 57. 

I3.li Aylwin Case, supra, para. 102. 

IM Id., para. 103. citing Eur. Court H.R., Case of Mathieu-Mohin and Clerfayt, N® 9/1985/95/143 (28 January 1987). 

SIl European Convention for the Protection of Human Rights and Fundamental Freedoms, Protocol 1, Article 3 (providing: “The High 

Contracting Parties undertake to hold free elections at reasonable intervals by secret ballot, under conditions which will ensure 
the free expression of the opinion of the people in the choice of the legislature.”). 

^ Case of Mathieu-Mohin and Clerfayt. supra. 

Sii Id., para. 52. citing Eur. Court H.R., Golder Judgment, Series A N“ 18 (21 February 1975), pp. 18-19, § 38. 

Id. 

1211 Id., para. 54. 

llSi Id. 

SSI UNHRC, General Comment 25(57), General Comments under Article 40. paragraph 4 of the International Covenant on Civil and 
Political Rights, adopted by the Committee at its 1510’'' mtg. U.N. Doc. CCPR/C/Rev.l/Add.7 (1996), para. 4. According to the 
travaux preparatoires to the ICCPR. permissible restrictions under Article 25 would include, for example, prescription of a 
minimum age for voting. MARCJ. BOSSUYT, GUIDE TO THE ^TRAVAUX PREPARATOIRES" OF THE INTERNATIONAL COVENAhfT ON 
CIVIL AND POLITICAL RIGHTS 473 (1987). citing Third Committee, 16"- Session (1961). A/5000. § 93. referring to 
A/C.3/SR/1096. §36 (GH), §37 (CL). §46 (GH); A/C.3/SR.1097, §5 (IQ). §9 (TR), §21 (U). 

M See The Pietraroia Case, Communication N® 44/1979, para. 16. See simiTar/y MANFRED NOWAK, U.N. COVENANT ON CIVIL 

AND POLITICAL RIGHTS - CCPR COMMENTARY 444-5 (1993). Nowak notes that universal suffrage in various countries is not an 
absolute precept but rather only a relative principle molded by the respective understanding of democratic participation. At the 
same time, he emphasizes that the principle of universal suffrage obligates States Parties hot only to extend the circle of 
persohseligible to vote and to be elected to as many citizens as possible, but also to take positive steps to ensure that these 
persons ere truly able to exercise their right to vote. 

i2IL Seee.g. Ferrer-Mazorra etal. v. United States, Case 9903, Annual Report of the lACHR 2000, para, 238; I/A Court H.R,. Advisory 
Opinion OC-4/84 of January 19, 1984, paras. 56, 57. 

M. The U.S. District Court for the District of Columbia has described the Committee of the Whole as follows; 

The Committee of the Whole is comprised of all the Members of the House of Representatives and convenes on the floor of the Hoi 
with Members serving as the Chair on a rotating basis. It is in this procedural forum that the House considers, debates and votes < 
amendments to most of the legislation reported out of the standing or select committees, Only after consideration of amendments 
the Committee of the Whole is legislation reported to the floor of the House for final, usually perfunctory, consideration, 

Robert H. Michelet a/, v. Donald K, Andersonet a/.. U.S. District Court for the District of Columbia, Civil Action N® 93-0039, March 
8, 1993 (Greene J.), at 5; aff'd U.S. Court of Appeals for the District of Columbia. Case N® 93-5109 (January 25, 1994) 

i22I Id. (concluding that ‘'[i]h a democratic system, the rightto vote is genuine and effective only when, under the governing rules, 
there is a chance, large or small, that, sooner or later, the vote will affect the ultimate result. The votes of the Delegates in the 
Committee of the Whole cannot achieve that: by virtue of Rule XXIII they are meaningless. It follows that the House action had 
no effect on legislative power and that it did not violate Article I or any other provision of the Constitution.''). 

State’s observations dated April 25. 1994, p. 4, citinglO Annuals of Congress 991. 998-999 (1801) (Remarks of Rep. Dennis). 

See Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) notwithstanding 
Security Council Resolution 276 (1970). Advisory Opinion, LC.J. Reports 1971. p. 16 (stating that an ‘'international instrument 
must be interpreted and applied within the overall framework of the juridical system in force at the time of the interpretation."). 
See also I/A Court H.R.. Advisory Opinion OC- 10/89, supra, para. 37 

LLilL Adams v. Clinton, supra, at 27. 56 (stating that “[i]t is also true, as our dissenting colleague argues, that the historical rationale for 
the District Clause - ensuring that Congress would not have to depend upon another sovereign for its protection - would not by its 
require the exclusion of District residents from the congressional franchise”, and indicati ngthat the majority of the Court "do not 
disagree that defendants have failed to offer a compelling Justification for denying District residents the rightto vote in Congress. , 
the dissent argues, denial of the franchise is not necessary for the effective functioning of the seat of government.”). 

um Id., pp. 56-59 (noting that the Equal Protection Clause (Article 1, § 2) of the U.S. Constitution does not protect the right of all 

citizens to vote but only the right of all "qualified” citizens to vote and that the right to equal protection cannot overcome the line 
explicitly drawn by that article. Accordingly, the Court concluded that the doctrine of one person, one vote under U.S. constitutional 
Jurisprudence could not sen/e as a vehicle for challenging the structure the Constitution itself imposes upon the Congress.). 
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liSil Constitution Act. 1867 (Canada). Sections 32. 37. 40. First Schedule, item 38. 

liSl- CHARLES WESLEY HARRIS, CONGRESS ANDTHEGOVERNANCE OFTHE NATION'S CAPITAL: THE CONFLICT OF FEDERAL AND 
LOCAL INTERESTS (1995), at 255. See a/so Constitution ofthe Nation of Ai^entina (1994), Title II. Sections 125 - 129, 
Georgetown University, Political Database of the Americas (last modified June 6. 2001) <http: //www. 
georgetown.edu/LatAmerPolitical/ConstitutionVArgentina/argen94.html>. 

iliM HARRIS, supra, pp. 255. See a/so Constitution ofthe Federative Republic of Brazil (1999 as am.), Ch. V. Section I, Article 32 (The 
Federal District Government). Georgetown Universr^, Political Database of the Americas (last modified June 6. 2001). <http:// 
www.georgetown.edu/LatAmerPolitical/Constitutions/Brazil/brazil99.html>. 

ii2Zi HARRIS, supra, pp. 245. See also Constitution ofthe Republic of Venezuela (1999), Title II. Arts. 16-18. Title IV. Article 186. 
Georgetown University, Political Database of the Americas (last modified June 6, 2001). <http: //www . 
georgetown.edu/LatAmerPolitiGal/CQnstitutions/Venezuela/venezuela.htm>; MANUEL ALCANTARA, SI STEMAS POLITICOS DE 
AMERICA LATINA (1999), at 505. 

HARRIS, supra, pp. 245. See also Political Constitution ofthe United Mexican States (1917 with reforms to 1998), Title II 
(Legislative Branch), Articles 53, 54, 56. Title V (States of the Federation and the Federal District), Articles 122-129 (last 
modified June 6, 2001) <htto: //www.gpoigptown.edu/LatAmerPolitical/Constitutions/Mexico/mexico 1998.html>. 

Report No. 137/99, case 11.863. Andres Aylwin Azdcar etal., Chile, December 27, 1999. 

liiS. Rules of Procedure ofthe Inter-American Commission on Human Rights. Article 17.2. 

jliiL See above, paragraph 33. 

LLtll See above, paragraph 28. 

illSi S0e above, paragraph 98 of this report. 

IJ12L See above, paragraph 108 of this report. 

The following cases in particular end the sections mentioned in each of them; Mathieu-Mohin and Clerfayt v. Belgium. No. 
9267/81. Judgment (merits) 3/2/1987, paragraphs 52 and 54; Matthews v. The United Kingdom. No. 24833/94, Judgment 
(merits) 2/18/99, paragraphs 63, 64, and 65; Podkolzina v. Lettonie. No. 46726/99. Judgment (merits) 4/9/2002. paragraph 
33; Gitonas and others v. (Greece, No. 18747/91. Judgment (merits) 7/1/1997, paragraph 33; Ahmed and others v. The United 
Kingdom. No. 22954/93. Judgment (merits) 9/^1998. paragraph 75: Refah Partisi (Welfare Party) and others v, Turkey, No, 
41340/98. 41342/98. 41344/98. Judgment (merits), paragraph 43; Selim Sadak and others v, Turkey, No. 25144/95 to 
26154/95. 27100/95. 27101/95. Judgment (merits and just satisfaction), paragraph 31, 

lilSl In particular, General Observation No. 25, adopted at the 57th session (1996) and the following communications: Grand Chief 
Donald Marshall etal, v. Canada, Communication No. 205/1986. View® of 4th November 1991, paragraphs 5.4 and 5,5; 

Josef Debrezvy v. The Netherlands, Communication No. 500/1992. Viev^of 3rd April 1995, paragraph 9.2.: Gillot etal. v. 
France. Communication No. 932/2000. Views of 15th July 2002, paragraphs 12.2 and 13, 2. 

Ulil Mathieu-Mohin and Clarfayt v, Belgium, /oc. cit, paragraph 53. 

LUH Idem, paragraph 52. 

iJl!4 General Observation no. 25. loc. ciL, paragraph 21. 
ilSS'L See above, paragraph 59 of this report. 
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CHAPTER III 

DEMOCRACY, HUMAN RIGHTS AND HUMANITARIAN QUESTIONS 


46. Recalling that all human beings are bom free and equal in dignity and rights (Article 1 of the 
Universal Declaration of Human Rights of the United Nations), 

47. Further recalling that Article I of the Declaration of the States Parties to the Helsinki Final Act 
proclaims the equality of the participating states, 

48. Reaffirming that peace constitutes a necessary precondition for the protection of human rights 
and fundamental freedoms, 

49. Recalling that unresolved conflicts entailing gross violations of human rights constitute a 
permanent threat to security and stability in the OSCE area, 

50. Recalling the declarations adopted at the Twelfth Annual Session of the Parliamentary 
Assembly in Rotterdam (9 July 2003), at the Thirteenth Annual Session of the Parliamentary 
Assembly in Edinburgh (9 July 2004), the 2004 OSCE Action Plan for the Promotion of 
Gender Equality, and the declarations adopted at all annual sessions of the OSCE PA, 

51. Reaffirming that acts, methods and practices of terrorism in all its forms and manifestations 
are activities aimed at the destruction of human rights, llmdamental freedoms and democracy, 
threatening territorial integrity and security of states and destabilizing legitimately constituted 
governments, and that the international community should take the necessary steps to enhance 
cooperation to prevent and combat terrorism, 

52. Taking note of the new challenges to the safeguarding of human rights posed by the 
information society, 

53. Considering the great challenges that the OSCE must take up in the area of human rights and 
fundamental rights, must be considered from an individual perspective, from an international 
perspective and from a collective perspective, 

The OSCE Parliamentary Assembly: 

54. Affirms that the principle of gender equality must be reflected at all stages of the 
decision-making process and be duly reflected in national and international representative 
institutions, political life and in all aspects of social life; 

55. Affirms that some progress has already been made, but that gender equality certainly remains 
a goal to pursue; 

56. Condemns once more all forms of criminal offences, trafficking and practices degrading to 
human dignity and all forms of trafficking in human beings, and urges participating states to 
pool their efforts to combat this scourge; 
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57. Believes that legalized prostitution is a way to encourage trafficking of women and men, and 
that all those who, directly or indirectly, organize, encourage or profit from trafficking human 
beings for sexual purposes should receive penalties, with the victims of involuntary 
prostitution protected; 

58. Uraes participating states to organize their systems for the recording of civil status and census 
information, in conformity with international human rights standards so as to move towards 
an optimal degree of reliability, to guarantee the individual right of vote to all citizens and 
calls on the Congress of the United States to adopt such legislation as may be necessary to 
grant the residents of Washington, D.C. equal voting rights in their national legislature in 
accordance with its human dimension commitments; 

59. Believes that the particular dangers to which children are exposed because of their particular 
vulnerability requires that their physical, moral and sexual integrity be given special 
protection; 

60. Recalls the obligation of the participating states to allow OSCE observers to monitor whether 
election procedures are honest, free, fair and democratic and to cooperate in ensuring that 
such independent and impartial monitoring can take place in an unhindered environment; 

61. Calls on the OSCE to continue its efforts to ensure the quality, as a priority objective, of 
election monitoring processes and recommends that participating states monitor the full 
transparency of the elections organized on their territory and allow effective monitoring of the 
operations; 

62. Asks OSCE, in close cooperation with the Council of Europe, to take a special interest in the 
effectiveness of judicial remedies and the absolute independence and impartiality of the 
magistrates charged with ruling on these matters; 

63. Recommends that participating states no longer apply a criminal approach to abuse of 
freedom in the media and, in any case, that they do not make provision for or apply penal 
sentences when punishing such behaviour. 

64. Calls urgently on member stales to impede the use of the mass media and especially 
educational textbooks for the dissemination of nationalist and religious hatred and superiority 
vis-a-vis other nations; 

65. Calls on participating states to intensify their cooperation in combating various forms of 
discrimination, whether they be based on race, sex, language or political, philosophical or 
religious convictions, and which may be disseminated by the Internet; 

66. Urges participating states to lend the support of their police authorities and international 
NGOs to international efforts to combat the sale of children, child prostitution and child 
pornography, to encourage actions to fight child pornography on the Internet and to cooperate 
completely and fairly in this effort; 

67. Condemns all forms of terrorist acts, regardless of the perpetrators, motives or victims; 

68. Points to the urgent need for the international community to deal effectively with the root 
causes of terrorism; 
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69. Demands that participating states no longer tolerate the issuing of calls for terrorist acts from 
their territories; 

70. Supports participating states in taking all the appropriate measures to intensify their 
transborder cooperation so as to make it possible for those suspected of terrorist acts and those 
supporting them through financial, technical, information-related or other means to be brought 
to justice and tried within a reasonable period of time and reaffirms that it is imperative that 
all states work to uphold and protect the dignity of individuals and their fundamental 
freedoms, together with democratic practices and the rule of law, while countering terrorism; 

71. Maintains the imperative need for respect of public international law and respect for human 
rights in the combating of terrorism; 

72. Calls upon participating states to respect, in the case of all prisoners of war, the requirements 
set out in the Geneva Conventions, according them special status for the sake of a fair balance 
between public security and respect for human rights; 

73. Calls urgently on participating states, in accordance with the provisions of the International 
Covenant on Civil and Political Rights, to guarantee all prisoners, regardless of the offences 
that may have justified their imprisonment, the right to have examined the legality of their 
detention by independent and impartial tribunals, ruling in respect of the fundamental 
procedural guarantees, one of the most important of which is respect for the rights of the 
defence, and providing for evaluation authority not limited to a purely formal review; 

74. Considers it unacceptable that in some member states the category of political prisoner still 
exists; 

75. Reaffirms , in accordance with the Charter of Paris of 21 November 1990, that the protection 
and promotion of the ethnic, cultural, linguistic and religious identity of persons belonging to 
national minorities forms an integral part of the requirements posed by the democratic 
principle; 

76. Emphasizes that the introduction of federative and decentralized areas can contribute to the 
settlement of conflicts when they are of an ethnic or religious nature or when they are linked 
to minority issues; 

77. Recommends that every attempt to bring religions closer together be supported; 

78. Further recommends that this protection and the promotion of ethnic identity be incorporated 
in a dialogue process, as the only way of avoiding the calls for the dividing up of territories 
and calls on participating states to take particular account of these requirements for protection 
when organizing the way education is provided on their territory; 

79. Pledges to ensure and facilitate the freedom of the individual to profess and practise any 
religion or belief, alone or in community with others, through transparent and 
non-discriminatory laws, regulations, practices and policies, and to remove any registration or 
recognition policies that discriminate against any religious community and hinder its ability to 
operate freely and equally with other faiths; 


9 



210 


80. Takes into account , in that regard, the fundamental nature of the right to education, together 
with ethnic and cultural diversity, and die need to allow, within the framework of the 
education system of each state, the coexistence of social, cultural and educational 
establishments using different languages of instruction; 

8 1 . Welcomes the involvement and expertise of the OSCE/ODTHR Panel of Experts on Freedom 
of Religion or Belief with technical assistance to ensure that current or draft legislation fulfils 
all OSCE commitments on religious freedom, and encourages all parliaments to utilize the 
Guidelines for Legislative Reviews of Laws Affecting Religion or Belief drafted by the 
OSCE/ODIHR Panel when framing laws or regulations pertaining to religious practice; 

82. Underlines the important role of political parties in the organization and functioning of a 
democratic debate and takes into account the institutional function that they perform and the 
essential link they provide between civil society and state decision-making bodies; 

83. Invites participating states to establish such procedures as will enable electoral operations to 
be conducted efficiently, smoothly and in accordance with international standards; 

84. Demands that participating states ensure respect for ideological pluralism in the organization 
of and access to national, regional and local media; 

85. Advises that the diffusion of information reflecting the various views present in the major 
debates engaging public opinion should be ensured by means of independent monitoring 
bodies and recommends , in particular, that monitoring be carried out to ensure that there are 
no obvious discrepancies in the amount of television and radio airtime made available to 
representatives of different democratic political groups, especially during election campaigns; 

86. Encourages participating states to establish parliamentary oversight mechanisms for law 
enforcement agencies, and believes that in addition participating states could step up the 
cooperation between their police forces in order to establish common processes in the 
implementation of preventive policies and social monitoring mechanisms, especially in 
prisons, and also in the creation of internal and external police oversight mechanisms and 
encourages the integration of national minorities into police forces; 

87. Notes that on 12 and 13 May an armed group attacked a police station and military barracks in 
Andijan, Uzbekistan. The group then freed prisoners from a high-security prison before 
seizing the regional administration building. On 13 May Uzbek security and military forces 
fired on crowds that had gathered on Andijan's main square. Although the Uzbek Government 
claims 173 people died, eye-witness accounts and human rights groups indicate the number 
may be 500-1,000, most of whom were civilians. President Karimov has rejected offers by the 
United Nations Secretary-General and calls by other international organizations to launch an 
independent, international investigation into these events; 

88. Urges the Government of Uzbekistan to take heed of the call by United Nations Secretary- 
General Kofi Annan to create the conditions for an independent, international and transparent 
investigation of the Andijan tragedy, to establish justice for the victims and accountability for 
those found to have used excessive force or committed other abuses during or after the 
demonstration and considers that should Tashkent decline to cooperate, it would be 
appropriate to invoke the Moscow Mechanism; 
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89. Considers the horrifying massacre ten years ago of approximately 8,000 Bosniaks, mostly 
men and boys, by Serb forces in Srebrenica, Bosnia and Herzegovina, to have been the 
greatest single violation of OSCE principles in a participating state since the Helsinki Final 
Act was signed 30 years ago, and pledges to take every step necessary to ensure that the 
individuals responsible are brought to justice and that the international community, in 
responding to other conflict situations around the world, never repeats the tragic mistakes it 
made that allowed such an atrocity, considered by the Appeals Chamber of the International 
Criminal Tribunal for the former Yugoslavia to constitute genocide, to take place in a 
United Nations-declared “safe area”; 

90. Recognizes that the status of Kosovo is to be the subject of discussions this year, and 
emphasizes that any solution should require the mutual agreement of Kosovo, Serbia and 
Montenegro and the United Nations, and the fulfilment of the eight benchmark standards 
established by the United Nations, which call for democratic governance, rights for minorities 
and market economic reform; and 

91. Urges, in order to promote peace and stability in Kosovo and the surrounding region of 
Europe, that greater effort be made to fulfil all eight Standards set by the United Nations 
Interim Administration in Kosovo (UNMIK) in 2002 and, to that end, recommends in 
particular that the OSCE Mission in Kosovo monitor and report in a timely, regular, public 
and unbiased manner on progress achieved and on human rights violations still needing to be 
addressed, and also that the Mission accelerate existing OSCE programmes relating to 
achieving fulfilment of the Standards, particularly with regard to creating a sustainable basis 
for the return, protection and representation in government of minority communities in 
Kosovo. 


II 
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Report by the United Nations Human Rights Committee 

UNITED 
NATIONS 



International covenant 
on civil and 
political rights 


Dislr. 

GENERAL 
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Original: ENGLISH 


HUMAN RIGHTS COMMITTEE 
Eighty-seventh session 
10-28 July 2006 


CONSIDERATION OF REPORTS SUBMITTED BY STATES PARTIES 
UNDER ARTICLE 40 OF THE COVENANT 

Concluding obseiTations of the Human Rights Committee 

UNITED STATES OF AMERICA 

1. The Committee considered the second and lliird periodic reports of the United States of 
America (CCPR/C/USA/3) at its 2379"’. 238o"’ and 2381“ meetings (CCPRyC/SR.2379-2381). 
held on 17 and 18 July 2006, and adopted the following concluding observations at its 2395’*' 
meeting (CCPR/C/SR,2395). held on 27 July 2006. 


A. Introduction 

2. The Committee notes the submission of the State parly's second and third periodic 
combined report, which was seven years overdue, as well as the written answers provided in 
advance. It appreciates the attendance of a delegation composed of experts belonging to various 
agencies responsible for the implementation of the Covenant, and welcomes their efforts to 
answer to the Committee's written and oral questions. 

3. The Committee regrets that the State party has not integrated into its report information 
on the implementation of the Covenant with respect to individuals under its jurisdiction and 
outside its territoiy. The Committee notes however that the Slate parly has provided additional 
material “out of courtesy". The Committee further regrets that the Stale parly, invoking grounds 
of non-applicability of the Covenant or intelligence operations, refused to address certain serious 
allegations of violations of the rights protected under tire Covenant. 

4. The Committee regrets that only limited information w as provided on the implementation 
of the Covenant at the State level. 


GE.06-44318 
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B. Positive aspects 

5. The ConimiUee welcomes the Supreme Court’s decision in Hamdan v. Rumsfeld (2006) 
establishing the applicabiliU- of common article 3 of the Geneva Conventions of 12 August 1949, 
which reflects fundamental rights guaranteed by the Covenant in any armed conflict 

6. The Committee welcomes the Supreme Court’s decision in Roper v. Simmons (2005), 
which held that the Eighth and Fourteenth Amendments forbid imposition of the death penalh' 
on offenders who were under the age of IX when their crimes were committed. In this regard, 
the Committee reiterates the recommendation made in its previous concluding observations, 
encouraging the State partv’ to withdraw' its reservation to article 6 (5) of the Covenant. 

7. The Committee welcomes the Supreme Court's decision in Atkins v. Virginia (2002), 
which held that executions of mentally retarded criminals are cruel and unusual punishments, 
and encourages the Slate party to ensure that persons suffering from severe forms of mental 
illness not amounting to mental retardation are equally protected. 

8. The Committee welcomes the promulgation of the National Detention Standards in 2000, 
establishing minimum standards for detention facilities holding Department of Homeland 
Security detainees, and encourages the State party to adopt all measures necessary' for their 
efTeclive enforcement. 

9. The Conmiillee welcomes the Supreme Court’s decision in Lawrence et at. v. Texas 
(2003), which declared unconstitutional legislation criminalizing homosexual relations betw'een 
consenting adults. 


C. Principal subjects of concern and recommendations 


10. The Committee notes with concern the restnctive interpretation made by the State party 
of its obligations under the Covenant, as a result in particular of (a) its position that the Covenant 
does not apply with respect to individuals under its jurisdiction but outside its territory, nor in 
lime of war, despite the contrary opinions and established jurisprudence of the Committee and 
the International Court of Justice; (b) its failure to lake fully into consideration its obligation 
under the Covenant not only to respect, but also to ensure the rights prescribed by the Covenant; 
and (c) its restrictive approach to some substantive provisions of the Covenant, which is not in 
conformity with the interpretation made by the Committee before and after the Stale party's 
ratification of the Covenant, (articles 2 and 40) 

The State party should review its approach and interpret the Covenant in good 
faith, in accordance with the ordinary meaning to he given to its tei'ms in their 
context, including subsequent practice, and in the light of its object and purpose. 
The State party should in particular (a) acknowledge the applicability of the 
Covenant with respect to individuals under its jurisdiction hut outside its territory. 
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as well as its applicability in time of war; (b) take positive steps, when necessaiy, to 
ensure tbe full implementation of all rights preseribed by tbe Covenant; and (e) 
consider in good faith the interpretation of the Covenant provided by the 
Committee pursuant to its mandate. 


11. The Committee expresses its concern about the potentially overbroad reach of the 
definitions of terrorism under domestic law, in particular under 8 U.S.C. § 1 182 (a) (3) (B) and 
Executive Order 13224 which seem to extend to conduct, e.g. in the context of political dissent, 
which, although unlawful, should not be understood as constituting terrorism (articles 17, 19 and 
21). 

The State party should ensure that its counter-terrorism measures are in full 
confoiinity with the Covenant and in particular that the legislation adopted in this 
context is limited to crimes that would justify being assimilated to terrorism, and the 
grave consequences associated with it. 

12. The CommiUee is concerned by credible and unconlesled informalion that the State party 
has seen fit to engage in tlie practice of detaining people secretly and in secret places for months 
and years on end, without keeping the International Committee of the Red Cross informed. In 
such cases, the rights of the families of the detainees are also being violated. The Committee is 
also concerned that, even when such persons may have their detention acknowledged, they have 
been held incommunicado for months or years, a practice that violates the rights protected by 
articles 7 and 9. In general, the Committee is concerned by the fact that people are detained in 
places where they cannot benefit from the protection of domestic or international law' or where 
that protection is substantially curtailed, a practice that cannot be justified by the stated need to 
remove them from the battlefield, (articles 7 and 9) 

The State party should immediately cease its practice of secret detention and close 
all secret detention facilities. It should also grant the International Committee of 
the Red Cross prompt access to any person detained in connection with an armed 
conflict. The State party should also ensure that detainees, regardless of their place 
of detention, always benefit from the full protection of the law. 

13. The Committee is concerned with the fact that the State party' has authorized for some 
lime the use of enhanced interrogation techniques, such as prolonged stress positions and 
isolation, sensory deprivation, hooding, exposure to cold or heat, sleep and dietary adjuslmenls, 
20-hour interrogations, removal of clothing and deprivation of all comfort and religious items, 
forced grooming, and exploitation of detainees’ individual phobias. Although the Committee 
welcomes the assurance that, according to the Detainee Treatment Act of 2005, such 
interrogation techniques are prohibited by the present Army Field Manual on Intelligence 
Interrogation, the Committee remains concerned that (a) the State party refuses to acknowledge 
that such techniques, several of which were allegedly applied, either individually or in 
combination, over a protracted period of time, violate the prohibition contained by article 7 of 
the Covenant; (b) no sentence has been pronounced against an officer, employee, member of the 
Armed Forces, or other agent of the United Stales Government for using harsh interrogation 
techniques that had been approved; (c) these interrogation techniques may still be authorized or 
used by other agencies, including intelligence agencies and “private contractors”; and (d) the 
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State party- has provided no information to the fact that oversight systems of such agencies have 
been established to ensure compliance with article 7. 

The State party should ensure that any revision of the Army Field Manual only 
provides for interrogation techniqnes in confoimity with the international 
understanding of the scope of the prohibition contained in article 7 of the Covenant; 
the State party should also ensui-e that the current interrogation techniques or any 
revised techniques are binding on all agencies of the United States Government and 
any others acting on its behalf; the State party should ensure that there are effective 
means to follow suit against abuses committed by agencies operating outside the 
military structure and that appropriate sanctions be imposed on its personnel who 
used or approved the use of the now prohibited techniqnes; the State party should 
ensure that the right to reparation of the victims of such practices is respected; and 
it should inform the Committee of any revisions of the interrogation techniqnes 
approved by the Army Field Manual. 

14, The Committee notes with concern shortcomings concerning the independence, 
impartiality and effectiveness of investigations into allegations of torture and cruel, inhuman or 
degrading treatment or punishment inflicted by United States military and non-military' personnel 
or contract employees, in detention facilities in Guantanamo Bay, Afghanistan, Iraq, and other 
overseas locations, and lo alleged cases of suspicious death in custody in any of these locations. 
The Committee regrets that the State party did not provide sufficient information regarding the 
prosecutions launched, sentences passed (which appear excessively light for offences of such 
gravity) and reparation granted to the victims, (articles 6 and 7) 

The State party should conduct prompt and independent investigations into all 
allegations concerning suspicious deaths, torture or ciiiel, inhuman or degrading 
treatment or punishment inflicted by its personnel (including commanders) as well 
as contract employees, in detention facilities in Guantanamo Bay, Afghanistan, Iraq 
and other overseas locations. The State paily should ensure that those responsible 
are prosecuted and punished in accordance with the gravity of the crime. The State 
party should adopt all necessary measures to prevent the recurrence of such 
behaviors, in particular by providing adequate training and clear guidance to its 
personnel (including commanders) and contract employees, about their respective 
obligations and responsibilities, in line with articles 7 and 10 of the Covenant. 
During the course of any legal proceedings, the State party should also refrain from 
relying on evidence obtained by treatment incompatible with article 7. The 
Committee wishes to be informed about the measures taken by the State pairty to 
ensure the respect of the right to reparation for the victims. 

15. The Committee notes with concern that section 1005 (e) of the Detainee Treatment Act 
bars detainees in Guantanamo Bay from seeking review in case of allegations of ill-treatment or 
poor conditions of detention, (articles 7 and 10) 

The State party should amend section 1005 of the Detainee Treatment Aet so as to 
allow detainees in Guantanamo Bay to seek review of their treatment or eonditions 
of detention before a court. 



216 


CCPR/C,/USA/C0/3 
Page 5 

16. The Commillee notes with concern the Stale party’s restrictive interpretation of article 7 
of the Covenant according to which it understands (a) that the obligation not to subject anyone to 
treatment does not include an obligation not to expose anyone to such treatment by means of 
transfer, rendition, extradition, expulsion or refoulement; (b) that, in any case, it is not under any 
other obligation not to deport an individual who may undergo cruel, inhumane or degrading 
treatment or punishment other than torture, as the State paity understands the term; and (c) that it 
is not under any international obligation to respect a non-refoulement rule in relation to persons 
it detains outside its territory'. The Committee also notes with concern the “more likely than not” 
standard the State party uses in non-refoulement procedures. The Committee is concerned that 
in practice the State party' appears to have adopted a policy' to remove, or to assist in removing, 
either from the United States or other Slates’ territories, suspected terrorists to third countries, 
for the purpose of detention and interrogation, without the appropriate safeguards to protect them 
from treatment prohibited by the Covenant. Tlie Committee is also concerned by numerous, 
well-publicized and documented allegations that persons sent to third countries in this way were 
indeed detained and interrogated under conditions grossly violating the prohibition contained in 
article 7, allegations that the State party- did not contest. It is deeply concerned with the 
invocation of State-secrets privilege in cases where the victims of these practices have brought 
claim before the State party’s courts (eg. the cases of Maher Arar v. Ashcroft (2006) and Khaled 
Al-Masri v. Tenet (2006)). (article 7) 

The State party should review its position, in accordance with the Committee’s 
general comments No 20 (1992) on Article 7 and No 31 (2004) on the nature of the 
general legal obligation imposed on States parties to the Covenant. The State party 
should take all necessary measiii'es to ensure that detainees, including in facilities 
outside its owu territory, are not removed to another countiT by way of, inter alia, 
transfer, rendition, extradition, expulsion or refoulement, if there are substantial 
reasons to believe that they would be in danger of being subjected to torture or 
cruel, inhuman or degrading treatment or punishment. The State party should 
conduct thorough and independent investigations into allegations that persons have 
been removed to third countries where they have been victims of torture or cruel, 
inhuman or degrading treatment or punishment; modify its legislation and policies 
to ensure that no such situation will recur; and provide appropriate reparation to 
the victims. The State party should exercise the utmost care in the use of diplomatic 
assurances and adopt clear and transparent procedures, with adequate Judicial 
mechanisms for review, prior to removing any detainees to third countries. It 
should also establish effective mechanisms to monitor scrupulously and vigorously 
the removal of detainees to third countries. The State party should be aware that in 
countries where torture or cruel, inhuman or degrading treatment are common 
practice, it is likely to be used regaixlless of assurances to the contraiy, however 
stringent any agreed follow-up procedures may be. 

17. The Committee is concerned that the Patriot Act and the 2005 REAL ID Act of 2005 may 
bar from asy lum and withholding of removal any person who has provided “material support’ to 
a “terrorist organization”, whether voluntarily or under duress. It regrets having received no 
response on this matter from the State party', (article 7) 

The State party should ensure that the “material support to terrorist organisations” 
bar is not applied to those who acted under duress. 
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18. The CommiUee is concerned lhal, following Ihe Supreme Court ruling in Rasul v. Bush 
(2004), proceedings before Combatant Status Review Tribunals (CSRTs) and Administrative 
Review Boards (ARBs), mandated respectively to determine and review the status of detainees, 
may not offer adequate safeguards of due process, in particular due to : (a) their lack of 
independence from the executive branch and the army, (b) restrictions on the rights of detainees 
to have access to all proceedings and evidence, (c) the inevitable difficulty' CSRTs and ARBs 
face in summoning witnesses, and (d) the possibility given to CSRTs and ARBs, under Section 
1005 of the 2005 Detainee Treatment Act, to weigh evidence obtained by coercion for its 
probative value. The Committee is further concerned that detention in other locations, such as 
Afghanistan and Iraq, is reviewed by mechanisms providing even fewer guarantees, (article 9) 

The State party should ensure, in accordance with article 9 (4) of the Covenant, that 
persons detained in Guantanamo Bay are entitled to proceedings before a court to 
decide, without delay, on the lawfulness of their detention or order their release. 
Due process, independence of the reviewing courts from the executive branch and 
the army, access of detainees to counsel of their choice and to all proceedings and 
evidence, should be guaranteed in this regard. 

19. The CommiUee, having laken into consideration information provided by the State party, 
is concerned by reports that, following the September 1 1 attacks, many non-U. S. citizens, 
suspected to have committed terronsm-related offences have been detained for long periods 
pursuant to immigration laws with fewer guarantees than in the context of criminal procedures, 
or on the basis of the Material Witness Statute only. The Committee is also concerned with the 
compatibility of the Statute with the Covenant since it may be applied for up-coming trials but 
also to investigations or proposed investigations, (arttcle 9) 

The State party should review its practice with a view to ensunng that the Material 
Witness Statute and immigration laws are not used so as to detain persons suspected 
of terrorism or any other criminal offences with fewer guarantees than in criminal 
proceedings. The State party should also ensure that those improperly so detained 
receive appropriate reparation. 

20. The Committee notes that the decision of the Supreme Court in Hamdan v. Rumsfeld, 
according to which Guantanamo Bay detainees accused of terrorism offences are to be judged by 
a regularly constituted court affording all ihe judicial guarantees required by common article 3 of 
the Geneva Conventions of 12 August 1949, remains to be implemented, (article 14) 

The State party should provide the Committee with information on its 
implementation of the decision. 

21. The Committee, while noting some positive amendments introduced in 2006, notes that 
section 213 of the Patriot Act, expanding the possibility of delayed notification of home and 
office searches; section 215 regarding access to individuals’ personal records and belongings; 
and section 505, relating to the issuance of national security' letters, still raise issues of concern in 
relation to article 17 of the Covenant. In particular, the Committee is concerned about the 
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restricted possibilities for the concerned persons to be informed about such measures and to 
effectively challenge them. Furthermore, the Committee is concerned that the State Party', 
including through the National Security Agency' (NSA), has monitored and still monitors phone, 
email, and tax communications of individuals both within and outside the U.S., without any 
judicial or other independent oversight, (articles 2(3) and 1 7) 

The State party should review sections 213, 215 and 505 of the Patriot Act to ensiii'e 
full compatibility with article 17 of the Covenant. The State party should eusure 
that any infringement on individual’s rights to privacy is strictly necessary and 
duly authorized hy law, and that the rights of individuals to follow suit in this 
regard are respected. 

22. The Committee is concerned with reports that some 50 % of homeless people are African 
American although they constitute only 12 % of the United Stales population, (articles 2 and 26) 

The State party should take measures, including adequate and adequately 
implemented policies, to hiing an end to such de facto and historically generated 
racial discrimination. 


23. The Committee notes with concern reports of de facto racial segregation in public 
schools, reportedly caused by discrepancies between the racial and ethnic composition of large 
urban districts and their surrounding suburbs, and the manner m which schools districts are 
created, funded and regulated. The Committee is concerned that the State party, despite 
measures adopted, has not succeeded in eliminating racial discrimination such as regarding the 
wide disparities in (he quality of education across school districts in metropolitan areas, to the 
detriment of minority students, ft also notes with concern the State party’s position that federal 
government authorities cannot take legal action if there is no indication of discriminatory' intent 
by slate or local authorities, (articles 2 and 26) 

The Committee reminds the State parly of its obligation under articles 2 and 26 of 
the Covenant to respect and ensure that all individuals are guaranteed effective 
protection against practices that have either the purpose or the effect of 
discrimination on a racial basis. The State party shonid condnct in-depth 
investigations into the de facto segregation described above and take remedial steps, 
in consultation with the affected communities. 

24. The Committee, while welcoming the mandate given to the Attorney' General to review' 
the use by federal enforcement authorities of race as a factor in conducting stops, searches, and 
other enforcement procedures, and the prohibition of racial profiling made in guidance to federal 
law enforcement officials, remains concerned about information that such practices still persist in 
the State party, in particular at the state level. It also notes with concern information about racial 
disparities and discrimination in prosecuting and sentencing processes in the criminal justice 
system, (articles 2 and 26) 

The State pai’ty shonid continne and intensify its efforts to put an end to raeial 
profiling used by federal as well as state law enforcement oflicials. The Committee 
wishes to receive more detailed information about the extent to which such practices 
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still persist, as well as statistical data on complaints, prosecutions and sentences in 
such matters. 

25 . The Committee notes with concern allegations of widespread incidence of violent crime 
perpetrated against persons of minoritv' sraual orientation, including by law enforcement 
officials. Il notes with concern the failure to address such crime in Ihe legislation on hate crime 
adopted at the federal level and in many states. It notes with concern the failure to outlaw 
employment discrimination on the basis of sexual orientation in many states, (articles 2 and 26 ) 

The State party should acknowledge its legal obligation under articles 2 and 26 to 
ensure to everyone the rights recognized by the Covenant, as well as equality before 
the law and equal protection of the law, without discrimination on the basis of 
sexual orientation. The State party should ensure that its hate crime legislation, 
both at the federal and state levels, address sexual orientation-related violence and 
that federal and state employment legislation outlaw discrimination on the basis of 
sexual orientation. 

26. The CommiUee, while taking nole of the various rules and regulations prohibiting 
discrimination in the provision of disaster relief and emergency assistance, remains concerned 
about information that the poor, and in particular African-Americans, were disadvantaged by the 
rescue and evacuation plans implemented when Hurricane Katrina hit the United Stales, and 
continue to be disadvantaged under the reconstruction plans, (articles 6 and 26) 

The State party should review its practices and policies to ensure the full 
implementation of its obligation to protect life and of the prohibition of 
discrimination, whether direct or indirect, as well as of the United Nations Guiding 
Principles on Internal Displacement, in matters related to disaster prevention and 
preparedness, emergency assistance and relief measures. In the aftermath of 
Hurricane Katrina, the State party should increase its efforts to ensnre that the 
rights of the poor, and in particular African-Americans, are fully taken into 
consideration in the reconstruction plans with regard to access to housing, education 
and healthcare. The Committee wishes to be infoimed about the results of the 
inquiries into the alleged failure to evacuate prisoners at the Parish prison, as well 
as the allegations that New Orleans residents were not permitted by law 
enforcement officials to cross the Greater New Orleans Bridge to Gretna, Louisiana. 

27 . The Committee regrets that it has not received sufficient information on the measures the 
State party considers adopting in relation to the reportedly nine million undocumented migrants 
now in the United States. While noting the information provided by the delegation that National 
Guard troops will not engage in direct law enforcement duties in the apprehension or detention 
of aliens, the Committee remains concerned about the increased level of militarization on the 
southw’est border with Mexico, (articles 12 and 26) 

The State party should provide the Committee with more detailed information on 
these issues, in particular on the concrete measures adopted to ensure that only 
agents who have received adequate training on immigration issues enforce 



220 


CCPR/C,/USA/CO/3 
Page 9 

immigration laws, which should he compatible with the rights guaranteed by the 
Covenant. 

28. The Conmiittee regrets that many federal laws which address sex-discrimination are 
limited in scope and restricted in implementation. The Committee is especially concerned about 
the reported persistence of employment discrimination against women, (articles 3 and 26) 

The State party should take all steps necessary, including at state level, to ensure the 
equality of women before the law and equal protection of the law, as well as effective 
protection against discrimination on the ground of sex, in particular in the area of 
employment. 

29. The Committee regrets that Ihe Stale parly does nol indicate that it has talsen any steps to 
review federal and state legislation with a view to assessing whether offences carrying the death 
penalty’ are restricted to the most serious crimes, and that, despite the Committee’s previous 
concluding observations, the Slate party has e.xlended the number of offences for which Ihe death 
penalty is applicable. While taking note of some efforts towards the improvement of the quality 
of legal representation provided to indigent defendants facing capital punishment, the Committee 
remains concerned by studres according lo which the death penally may be imposed 
disproportionately on ethnic minorities as well as on low-income groups, a problem which does 
not seem to be fully acknowledged by the State party, (articles 6 and 14) 

The State party should review federal and state legislation with a view to restricting 
the number of offences carrying the death penalty. The State party should also 
assess the extent to which death penalty is disproportionately imposed on ethnic 
minorities and on low-income population groups, as well as the reasons for this, and 
adopt all appropriate measures to address the problem. In the meantime, the State 
party should place a moi'atoiiiim on capital sentences, bearing in mind the 
desirability of abolishing death penalty. 


30. The Committee reiterates its concern about reports of police bratality and excessive use 
of force by law enforcement officials. The Conuruttee is concerned in particular by the use of 
so-called less lethal restraint devices, such as electro-muscular disruption devices (EMDs), in 
situations where lethal or other serious force would not othenvise have been used. It is 
concerned about information according to which police have used lasers against unruly 
schoolchildren; mentally disabled or intoxicated individuals involved in disturbed but non-life- 
threatening behaviour; elderly people; pregnant women; unarmed suspects fleeing minor crime 
scenes and people who argue with officers or simply fail to comply with police commands, 
without in most cases the responsible officers being found to have violated their departments’ 
policies, (articles 6 and 7) 

The State party should increase significantly its efforts towai'ds the elimination of 
police brutality and excessive use of force by law enforcement officials. The State 
party should ensure that EMDs and other restraint devices are only used in 
situations whei'e gi’eater or lethal force would otherwise have been justified, and in 
particular that they are never used against vulnerable persons. The State party 
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should bring its policies into line with the United Nations Basic Principles on the Use 
of Force and Firearms by Law Enforcement Officials. 

31. The Committee notes that (a) waivers of consent in research regulated by the U.S 
Department of Health and Human Sendees and the Food and Drug Administration may be given 
in case of individual and national emergencies; (b) some research may be conducted on persons 
vulnerable to coercion or undue influence such as children, prisoners, pregnant women, mentally- 
disabled persons, or economically disadvantaged persons; (c) non-therapeutic research may be 
conducted on mentally ill persons or persons with impaired decision-making capacity, including 
minors; and (d) although no waivers have been given so far. domestic law authorizes the 
President to waive the prior informed-consent requirement for the administration of an 
investigational new drug lo a member of the U.S. Armed Forces, if the President detennines that 
obtaining consent is not feasible, is contraiy- to tbe best interests of the military members, or is 
not in the interests of U.S. national security, (article 7) 

The State party should ensure that it meets its obligation under article 7 of the 
Covenant not to subject anyone without his/her free consent to medical or scientific 
experimentation. The Committee recalls in this regard the non-derogable character 
of this obligation under article 4 of the Covenant. When there is doubt as to the 
ability of a person or a category of pei-sons to give such consent, e.g. prisoners, the 
only experimental treatment compatible with article 7 would be treatment chosen as 
the most appropriate to meet the medical needs of the individual. 

32. The Committee reiterates its concern that conditions in some maximum security prisons 
are incompatible with the obligation conlained in article 10 (I) of the Covenant to treat detainees 
with humanity’ and respect for the inherent dignity of the human person. It is particularly 
concerned by the practice in some such institutions to hold detainees in prolonged cellular 
confinemem, and to allow them out-of-cell recreation for only five hours per week, in general 
conditions of strict regimentation in a depersonalized environment. It is also concerned that such 
treatment cannot be reconciled with the requirement in article 10 (3) that the penitentiary’ system 
shall comprise treatment the essential aim of which shall be the reformation and social 
rehabilitation of prisoners. It also expresses concern about the reported high numbers of severely 
mentally ill persons in these prisons, as well as in regular in U.S. jails. 

The State party should scrutinize conditions of detention in prisons, in particular in 
maximum secuifty prisons, with a view to guaranteeing that persons deprived of 
their liberty be treated in accordance with the reqiiii'ements of article 10 of the 
Covenant and the United Nations Standard Minimum Rules for the Treatment of 
Prisoners. 

33. The Committee, while welcoming the adoption of the Prison Rape Elimination Act of 
2003, regrets that the State party’ has not implemented its previous recommendation that 
legislation allowing male officers access to women's quarters should be amended to provide at 
least that they will always be accompanied by women officers. The Committee also expresses 
concern about the shackling of detained women during childbirth, (articles 7 and 10) 
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The Committee reiterates its recommendation that male offieers should not he 
granted access to women’s quarters, or at least be aceompanied by women offieers. 
The Committee also recommends the State party to prohibit the shackling of 
detained women during childbirth. 


34. The Committee notes with concern reports that forty-two states and the Federal 
government have laws allowing persons under the age of eighteen at the time the offence was 
committed, to receive life sentences, without parole, and that about 2,225 youth offenders are 
currently serving life sentences in United Stales prisons. The Committee, while noting the State 
partt ’s reservation to treat juveniles as adults in exceptional circumstances notwithstanding 
articles 10 (2) (b) and (3) and 14 (4) of the Covenant, remains concerned by information that 
treatment of children as adults is not only applied in exceptional circumstances. The Committee 
is of the view that sentencing children to life sentence without parole is of itself not in 
compliance with article 24 (I) of the Covenant, (articles 7 and 24) 

The State party should ensure that no such child offender is sentenced to life 
imprisonment without parole, and should adopt ail appropriate measures to review 
the situation of persons already sei-ving such sentences. 


35. The Committee is concerned that about five million citizens cannot vote due to a felony 
conviction, and that this practice has significant racial implications. The Committee also notes 
with concern that the recommendation made in 2001 by the National Commission on Federal 
Election Reform that all states restore voting rights to citizens who have fully served their 
sentences has not been endorsed by all states. The Committee is of the view that general 
deprivation of the right vote for persons who have received a felony conviction, and in particular 
those who are no longer deprived of liberty, do not meet Ihe requirements of articles 25 of 26 of 
the Covenant, nor serves the rehabilitation goals of article 10 (3). 

The State paidy should adopt appropriate measures to ensure that states restore 
voting rights to citizens who have fully served their sentences and those who have 
been released on parole. The Committee also recommends that the State party 
review regulations relating to deprivation of votes for felony conviction to ensure 
that they always meet the reasonableness test of article 25. The State party should 
also assess the extent to which such regulations disprepoilionately impact on the 
rights of minority groups and provide the Committee with detailed information in 
this regard. 

36. The Committee, having taken note of the responses provided by Ihe delegation, remains 
concerned that residents of the District of Columbia do not enjoy full representation in Congress, 
a restriction which does not seem to be compatible with article 25 of the Covenant, (articles 2, 
25 and 26) 

The State party should ensure the right of residents of the District of Columbia to 
take part in the conduct of public affairs, directly or through freely chosen 
representatives, in particular with regard to the House of Representatives. 
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37. The Committee notes with concern that no action has been taken by the State party to 
address its previous recommendation relating to the extinguishment of aboriginal and indigenous 
rights. The Committee, while noting that the guarantees provided by the Fifth Amendment apply 
to the taking of land in situations where treaties concluded between the Federal Government and 
Indian tribes apply, is concerned that in other silualions, in particular where land was assigned by 
creating a reserv ation or is held by reason of long possession and use, tribal property' rights can 
be extinguished on the basis of the plenary authority' of Congress for conducting Indian affairs 
withoul due process and fair compensation. The Committee is also concerned that the concept of 
permanent trusteeship over the Indian and Alaska native tribes and their land as well as the 
actual exercise of this tmsteeship in managing the so called Individual Indian Money' (IIM) 
accounts may infringe upon the full enjoymenl of iheir rights under the Covenant. Finally, the 
Committee regrets that it has nol received suITicienl infonnalion on the consequences on the 
situation of Indigenous Native Hawaiians of Public Law 103-150 apologizing to the Native 
Hawaiians Peoples for the illegal overthrow of the Kingdom of Ftawaii, which resulted in the 
suppression of the inherent sovereignly of Ihe Hawaiian people, (articles 1, 26 and 27 in 
conjunction with Article 2, paragraph 3 of the Covenant). 

The State paily should review its policy towards indigenous peoples as regards the 
extinguishment of aboriginal rights on the basis of the plenary power of Congress 
regarding Indian affairs and grant them the same degree of judicial protection that 
is available to the non-indigenous population. The State party should take further 
steps to secure the rights of aii indigenous peoples, under articles I and 27 of the 
Covenant, so as to give them greater influence in decision-making affecting their 
natural environment and their means of subsistence as well as their own culture. 

38. The Committee sets 1“ August 2010 as the date for the submission of the fourth periodic 
report of the United States of America. It requests that the State party-' ’s second and third 
periodic reports and Ihe present concluding observalions be published and widely disseminated 
in the State party-, to the general public as well as to the judicial, legislative and administrative 
authorities, and that the fourth periodic report be circulated for the attention of the non- 
govemmenlal organizations operating in ihe couniry. 

39. In accordance with rule 71, paragraph 5, of the Committee’s rules of procedure, the State 
party- should submit within one year information on the follow-up given to the Committee’s 
recommendations in paragraphs 12, 13, 14, 16, 20 and 26 above. The Committee requests the 
State party- to include in its next periodic report information on its remaining recommendations 
and on the implementation of the Covenant as a whole, as well as about Ihe practical 
implementation of the Covenant, the difficulties encountered in this regard, and the 
implementation of the Covenant at state level. The State party- is also encouraged to provide 
more detailed information on the adoption of effective mechanisms to ensure that new and 
existing legislation, at federal and at state level, is in compliance with the Covenant, and about 
mechanisms adopted to ensure proper follow-up of the Committee’s concluding obsen- ations. 
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Letter from Twenty-Five Legal Scholars Supporting the 
Constitutionality of DC Voting Rights 



March 12, 2007 


25 Legal Scholars Support Constitutionality of DC Voting Rights 

Dear Representative: 

DC residents pay federai income taxes, serve on juries and die in wars to defend American 
democracy, but they do not have voting representation in the Congress. 

This iack of representation is inconsistent with our nation's core democratic principies. 
Justice Hugo Biack put it weii in Wesberry v. Sanders in 1964: 

No right is more precious in a free country than that of having a voice in the election of 
those who make the laws under which, as good citizens, we must live. Other rights, even 
the most basic, are illusory If the right to vote Is undermined. 

Congress is currentiy considering granting voting rights to Americans iiving in Washington, 
DC. Lawmakers have been faced with questions about the constitutionaiity of extending the 
right to vote to residents of a "non-state." 

As iaw professors and schoiars, we wouid like to address these questions and put to rest 
any concerns about the constitutionality of extending the right of representation to residents 
of the District. 

While the language of the Constitution literally requires that House members be elected "by 
the People of the Several states," Congress has not always applied this language so literally. 
For example, the Uniformed and Overseas Citizens Absentee Voting Act allows U.S. citizens 
living abroad to vote in congressional elections in their last state of residence - even /f they 
are no longer citizens there, pay any taxes there, or have any intent to return. 

To fully protect the interests of people living in the capital, the Framers gave Congress 
extremely broad authority over all matters relating to the federal district under Article I, § 8, 
clause 17 (the "District Clause"). Courts have ruled that this clause gives Congress 
"extraordinary and plenary power" over DC and have upheld congressional treatment of DC 
as a "state" for purposes of diversity Jurisdiction and interstate commerce, among other 
things. Article III provides that courts may hear oases "between citizens of different states" 
(diversity jurisdiction). The Supreme Court initially ruled that under this language, DC 
residents could not sue residents of other states. But in 1940, Congress began treating DC 
as a state for this purpose - a law upheld in D.C. v. Tidewater Transfer Co. (1949). 

The Constitution also allows Congress to regulate commerce "among the several states," 
which, literally, would exclude DC. But Congress' authority to treat DC as a "state" for 
Commerce Clause purposes was upheld in Stoughtenburg v. Hennick (1889). 


(over, please) 


DC Vote 1500 U Street, NW Washington, DC 20009 202.462.6000 www.dcvote.org 



225 


We believe, under the same analysis of the Constitution, that Congress has the power 
through "simple" legislation to provide voting representation in Congress for DC residents. 

Sincerely, 


Sheryll D. Cashin 

Georgetown University Law Center 

Viet D. Dinh 

Georgetown University Law Center 

Charles J. Ogletree 

Harvard Law School 

Jamin Raskin 

American University Washington 
College of Law 

Samuel R. Bagenstos 

Washington University Law School 

Brian L. Baker 

San Joaquin College of Law 

William W. Bratton 

Georgetown University Law Center 

Richard Pierre Claude 

University of Maryland 

Sherman Cehn 

Georgetown University Law Center 

Peter Edelman 

Georgetown University Law Center 

James Forman Jr. 

Georgetown University Law Center 

David A. Gantz 

The University of Arizoha James E. 
Rogers College of Law 


Michael Gottesman 

Georgetown University Law Center 

Michael Greenberger 

University of Maryland 

Pat King 

Georgetown University Law Center 

Charles R. Lawrence III 

Georgetown University Law Center 

Paul Steven Miller 

University of Washington School of Law 

James Oldham 

Georgetown University Law Center 

Christopher L. Peterson 

University of Florida, Levin College of 
Law 

Robert Pitofsky 

Georgetown University Law Center 

David Schultz 

University of Minnesota 

Girardeau A. Spann 

Georgetown University Law Center 

Ronald S. Sullivan Jr. 

Yale Law School 

Roger Wilkins 

George Mason University 

Wendy Williams 

Georgetown University Law Center 


DC Vote 1500 U Street, NW Washington, DC 20009 202 462.6000 www. devote org 
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Congressional Research Service (CRS) Memo, Subject: Constitionality of 
Congress Creating an At-large Seat for a Member of Congress 



Memorandum June 5 . 2006 

T O : House Judiciary Committee 

Attention: Kenya Bennett 

FROM: L. Paige Whitaker 

Kenneth R. Thomas 
Legislative Attorneys 
American Law Division 

SUBJECT : Constitutionality of Congress Creating an At-Large Seat for a Member of 
Congress 


This memorandum responds to your request for an evaluation of the constitutionality 
of H.R. 5388, the "District of Coiumbia Fair and Equal House Voting Rights Act of 2006." 
Specificaily, you requested an anaiysis as to whether Congress has the authority to dictate 
that a congressional seat be created where a Member is not elected from an electoral district, 
but is elected “at-large”' by all qualified voters in a state. This memorandum is limited to 
considering only this aspect of the bill. 

Under the proposed bill, the House would be expanded by two Members to a total of 
437 Members. The first of these two positions would be allocated to create a voting Member 
representing the District of Columbia. The second position would be allocated in accordance 
with the 2000 census data and existing federal law, although such Member would not 
represent a specific district, but would temporarily be elected at-large, until the next 
apportionment following the decennial census.' If the bill was passed today, it would appear 
that the state of Utah would receive the second seat.' 

The Constitution places primary authority over procedures for congressional elections 
with the states, but gives Congress ultimate authority over most aspects of the congressional 
election process. This congressional power is at its most broad in the case of House 


' “At-large” representation means that Representatives run statewide (as Senators do), instead of 
representing districts. 

' H.R. 5388 (109"' Cong.), § 4(c)(3KA). 

' See Mary Beth Sheridan, House Panel Endorses D C. Vote: Bill Needs Approval From Judiciary 
Committee, Wash. Post., May 19, 2006 atBl. Common Sense Justice for the Nation's Capital: An 
Examination of Proposals to Give D.C. Residents Direct Representation Before the House 
Committee on Government Reform, 1 08th Cong., 2nd Sess. at 1 8 (hereinafter D.C. Hearing). 


Congressional Research Service Washington, D.C. 20540-7000 
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elections, which have historically always been decided by a system of popular voting.*^ 
Article 1, § 4, cl. 1 provides that: 

The Times, Places and Manner of holding Elections for Senators and Representatives, 
shall be prescribed in each State by the Legislature thereof; but the Congress may at any 
time by Law make or alter such Regulations, except as to the Places of chusing Senators. 

The Supreme Court and lower courts have interpreted the above language to mean that 
Congress has extensive power to regulate most elements of congressional elections,’ 
including a broad authority to protect the integrity of those elections,’ 

The Constitution does not specify how the Members of the House are to be elected once 
they are apportioned to a state. Origmally, most states having more than one Representative 
divided their territory into geographic districts, permitting only one Member of Congress to 
be elected from each district. Other states, however, allowed House candidates to run 
at-large or from multi-member districts or from some combination of the two. In those states 
employing single-member districts, however, the problem of gerrymandering, the practice 
of drawing district lines in order to maximize political party advantage, quickly arose. These 
concerns, in turn, attracted the attention of Congress. 


* y-®- Const. Art. I, §2, cl. 1 states “[t]he House ofRepresentatives shall be composed of Members 
chosen every second Year by the People of the several States.” 

’ 285 U.S. at 366. See United States v. Gradwell, 243 U.S. 476, 483 (1917)(full authority over 
federal election process, from registration to certification of results); United States v. Mosley, 238 
U,S,383, 386(191 5)(authority to enforce the right to cast ballot and have ballot counted); In re Coy, 
127 U.S. 731, 752 (1888)(authority to regulate conduct at any election coinciding with federal 
contest); Ex parte Yarbrough, 1 10 U.S. 651, 662 (l884Xaulhority to make additional laws for free, 
pure, and safe exercise ofright to vote). Sec afao United States v. Simms, 508 F.Supp, 1179, 1183- 
85 (W.D. La.l979){criminalizing payments in reference to registration or voting does not offend 
Tenth Amendment); Prigmore v. Renfro, 356 F.Supp, 427, 430 (N.D. Ala. 1 972){absentee ballot 
program upheld as applied to federal elections), 410 U.S. 919 (1 973); Fowler v. Adams, 315 
F.Supp. 592, 594 (M.D. Fla.1970), appeal dismissed, 400 U.S. 986 (1971)(authority to exact 5 
percent filing fee for congressional elections). 

‘ For instance, the Supreme Court has noted that the right to vote for Members of Congress is 
derived from the Constitution and that Congress therefore may legislate broadly under this provision 
to protect the integrity of this right. Smiley v. Holm, 285 U.S. 355 (1932)(Congress may delegate 
authority to draw member districts to state legislatures, exclusive of governor's veto). For a history 
of Congressional regulation of federal elections, see Congressional Research Service, Constitution 
of the United States, Analysis and Interpretation 119 (1992)(available at 
[http://www.loc.gov/crs/conan/art01/42.hlm]). The Court has stated that the authority to regulate 
the "times, places and manner" of federal elections: 

embrace[s] [the] authority to provide a complete code for congressional elections, not 
only as to limes and places, but in relation to notices, registration, supervision of voting, 
protection of voters, prevention of fraud and corrupt practices, counting of votes, duties 
of inspectors and canvassers, and making and publication of election returns; in short to 
enact the numerous requirements as to procedure and safeguards which’ experience 
shows are necessary in order to enforce the fundamental right involved .... [Congress] 
has a general supervisory power over the whole subject. Smiley v. Holm, 285 U S at 

366. 
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Congressional efforts to establish standards for House districts have a long history. 
Congress first passed federal redistricting standards in 1 842, when it added a requirement to 
the apportionment act of that year that Representatives “should be elected by districts 
composed of contiguous territory equal in number to the number of Representatives to which 
each said state shall be entitled, no one district electing more than one Representative.” (5 
Stat. 49 1 .y The Apportionment Act of 1 872 added another requirement to those first set out 
in 1842, stating that districts should contain “as nearly as practicable an equal number of 
inhabitants.” (17 Stat. 492.)* A furtherrequirement of “compact territory” was added when 
the Apportionment Act of 1901 was adopted stating that districts must be made up of 
“contiguous and compact territory and containing as nearly as practicable an equal number 
of inhabitants.” (26 Stat. 736.)® After 1929, there were no congressionally imposed standards 
governing congressional districting; in 1 941 , however, Congress enacted a law providing for 
various districting contingencies if states failed to redistrict after a census — including at- 
large representation. (55 Stat 761.) In 1967, Congress reimposed the requirement that 
Representatives must run from single-member districts, rather than running at-large. (81 
Stat 581.) 

Both the 1941 and 1967 laws are still in effect, codified at 2 U.S.C. §§ 2a and 2c. In 
Branch v. Smith/^ the Supreme Court considered the operation of these two provisions." 
The question of whether Congress had the authority was apparently not in serious dispute in 
this litigation. Rather, the Court noted in passing that the current statutory scheme governing 
apportionment of the House of Representatives was enacted in 1929 pursuant to the authority 


’ In 1843, three states elected their delegations at large. At the beginning of the 28’“ Congress, the 
Clerk of the House declined to entertain a motion to exclude them and the Representatives were 
sworn in. After the delegations were seated, the House directed the Committee of Elections “to 
examine and report upon the certificates of elections, or the credentials of the Members returned to 
serve in this House.” The committee’s report found the 1 842 law “not a law made in pursuance of 
the Constitution of the United States, and valid, operative, and [therefore not] binding on the states.” 
Later the House adopted a resolution declaring the Representatives of the four states “duly elected,” 
but omitted any mention of the apportionment law. See Asher C. Hinds, Hinds' Precedents of the 
House of Representatives of the United States (Washington: GPO, 1907), pp. 170-173. In 1861, 
California elected three Representatives at large, and they too were seated. Hinds, p. 182. 

* Section 6 of 1 7 Stat. 28 provided for a reduction of Representatives to states that “deny or abridge 
the right of any male inhabitants” granted the right to vote by the 14’“ Amendment. This provision 
of the law has never been enforced. 

’ Although these standards were never enforced if the states failed to meet them, this language was 
repeated in the 1911 Apportionment Act and remained in effect until 1929, with the adoption ofthe 
Permanent Apportionment Act, which did not include any districting standards. (46 Stat. 21.) 

’“ 538U.S. 254 (2003). 

' ' The 1967 law, codified at 2 U.S.C. § 2c, requiring single-member districts, appears to conflict with 
the 1941 law, codified a 2 U.S.C § 2a(c), which provides options for at-large representation if a state 
fails to create new districts after the reapportiooment of seats following a census The apparent 
contradictions may be explained by the somewhat confusing legislative history of P.L. 90-196 (2 
U.S.C. § 2c), prohibiting at-large elections. In 1941 and 1967, Congress enacted modifications to 
the apportionment statute at 2 U.S.C. §§ 2a(c) and 2c, respectively. The Branch Court reconciled 
the inherent tension between the two provisions by holding that the provision requiring at-large 
elections under § 2a(c) was subject to the requirement under § 2c that single-member districts must 
be drawn whenever possible. Id. at 266-71. For further discussion, see CRS Report RS21585, 
Congressional Redistricting: Is At-Large Representation Permitted in the House of Representatives? 
by David C. Huckabee and L. Paige Whitaker. 
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of Congress to establish the "Times, Places and Manner" provision of the Constitution. 
Consequently, it seems likely that Congress has broad authority, within constitutional limits, 
to establish how Members’ districts will be established. 

It might be suggested that creating an at-large congressional district in a state could 
violate the “one person, one vote” standard established by the Supreme Court in Wesberry 
V. Sanders. In Wesberry. the Supreme Court first applied the one person, one vote standard 
in the context of evaluating the constitutionality of a Georgia congressional redistricting 
statute that created a district with two to three times as many residents as the state’s other 
nine districts. In striking down the statute, the Court held that Article I, section 2, clause 1, 
providing that Representatives be chosen "by the People of the several States" and be 
"apportioned among the several States ... according to their respective Numbers," requires 
that “as nearly as is practicable, one man’s vote in a congressional election is to be worth as 
much as anofiier’s.”'^ 

It does not appear, however, that the creation of an at-large district under the 
circumstances outlined in H.R. 5388 would create a conflict with the “one person, one vote” 
standard. Under H.R. 5388, each Utah voter would have the opportunity to vote both for a 
candidate to represent his or her congressioiml district well as for a candidate to represent 
the state at-large. Each person’s vote for an at-large candidate would be of equal worth. 
Further, each person’s vote for an at-large candidate would not affect the value of his or her 
vote for a candidate representing a congressional district. Accordingly, all Utah residents’ 
votes would have equal value, thereby comporting with the one person, one vote principle. 


376 U.S. 1(1964). 

” Id. at 7-8. Therefore, the Court held that, due to such substantial population deviations among the 
congressional districts, the statute “grossly” discriminated against certain voters by contracting the 
value of some votes and expanding that of others. Id. at 7. While it may be impossible to draw 
congressional district lines with precise mathematical equality, the Court determined that a 
maximum variance of 30.26% is unconstitutional. Under Article I, section 2, the Court announced, 
congressional districts must be “equal in population as nearly as practicable.” Id. at 18. 
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Support H.R. 1433: 

“The District of Columbia House Voting Rights Act of 2007” 


March 14,2007 


Dear Judiciary Committee Member: 


TREASURER 

oenjdw.Mctota* bcKalf of tHc Leadership Conference on Civil Rights (LCCR), the nation’s oldest, 
EXECUTIVE COHUITTEE largest, and most diverse civil and human rights coalition, we urge you to vote to support 
H.R- 1433, the “District of Columbia House Voting Rights Act of 2007” (“DC VRA”), 
sponsored by Del. Eleanor Holmes Nortem (D-DC) and Rep. Tom Davis (R-VA). 

Caroline FrtdrickMn Enclosed is a brief fact sheet on the bill that we hope you will find useful. 

AfflOftCt/l CfW ljt9rt»9 U/IMH 

Kim Gandy 

*'*“"'*' The DC VRA would provide D.C. residents with voting House representation, and it 
AviaiMTwSw'^toMJi would give Utah a temporary, additional “at-large” House seat. Some have questioned 
whether Congress has the constitutional authority to provide D.C. with such 
representation. The Constitution itself is ultimately silent on the question, but as the 
Amancaa AaroSlSS^B^^ actachcd fact shcet explains, there arc clear and compelling arguments for such authority. 


NMttial Cangint at 
AmarKM InOitat 
Edwud J. MeEliey 


Walmai Uitin Uagii* 


Ralph O.Neu 
ptepta Per t/iw Amwlcan Way 



Given the principles on which the American Revolution was based, it Is inconceivable 
that the authors of the Constitution would seek to impose “taxation without 
representation” on any citizens of the then-new United States - or that they would intend 
to prohibit Congress from remedying a situation that so blatantly contradicts the entire 
idea of representative democracy itself. Furthermore, the Framers did give Congress 
extraordinary, plenary power over all matters relating to the District, and it is also clear 
that D.C. can be - and frequently has been - treated as a “state” insofar as the powers of 
Congress and the rights of the people are concerned. 


TheodoivM. Shi« 

Please support fair and equal representation for both D.C. and Utah. Thank you very 
much for your consideration. If you have any questions, please feel free to contact Rob 
Randhava, LCCR Counsel, at 202-466-6058. 

Andrew L. Stem 


Sincerely, 


:l>e]e Wvholic WeUiemId 



^ 4 - 


L- 


Wade Henderson 
President & CEO 


Nanc^irUin 

Vice President / Director of Public Policy 


COMPLIANCEjEHFORCEMENT 
COWUITTEE CHAIRFERSOM 

end. 

PREBIDEHTE CEO 

WadeJ Hendenon 


Hubert H. Humphrey Civil Wghts Award Dinner* May 10, 2007 
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Support H.R. 1433, “The District of Columbia House Voting Rights Act of 2007” 
What H.R. 1433 Does 

H.R. 1433 would permanently increase the membership of the U.S. House of Representatives 
from the current 435 to 437. One of these additional members would represent the nearly 
600,000 residents of the District of Columbia, who currently do not have any voting 
Congressional representation. The other member would represent the state of Utah, in an at- 
large capacity, until the next Congressional reapportionment after the 2010 census. 

After the 2010 census, all 437 House seats would be reapportioned among the fifty states and 
D.C. based on population, with D.C. remaining eligible for no more than one seat. 

Why H.R. 1433 - And The Right to Vote - b So Important 

The right to vote for those who make and enforce laws - the antidote to the evil of “taxation 
without representation” - is the most important right that citizens have in any democracy. As the 
Supreme Court noted in the landmark voting rights case of Wesberry v. Sanders (1964): 

No right is more precious in a free country than that of having a voice in the election of those 
who make the laws under which we, as good citizens, must live. Other rights, even the most 
basic, are illusory if the right to vote is undermined. Our Constitution leaves no room for 
classification of people in a way that unnecessarily abridges this right. 

Since 1801, D.C. residents have been deprived of this right. U.S. citizens living in D.C. must 
pay federal income taxes, register for selective service, and serve on federal juries. Yet they 
have no voice in the laws that govern these matters, or over any other federal legislation. 

Since 2001, Utah residents have also had their right to vote undermined. Because thousands of 
Utah citizens living abroad were not counted in the 2000 census, Utah was given only three 
Congressional districts instead of the four that it deserved. As a result, the votes of all U.S. 
citizens from Utah have been diluted. 

Why H.R. 1433 Is Constitutional 

Because D.C. is not a state, some have questioned whether Congress has the authority to provide 
D.C. residents with Congressional representation. But nothing in the language of the 
Constitution prohibits Congress from enacting such a law - and as legal scholars point out, there 
is ample reason to believe that H.R. 1433 would have been perfectly acceptable to the Framers: 

Why the District was Created : The Constitution created a separate district in order to keep 
any state from unfairly influencing die federal government. But there is no evidence that the 
Framers thought it was necessary to keep residents in this district from being represented in 
the federal government, only to keep them from forming a separate one. In fact, given the 
principles on which the recent American Revolution had been based, it is inconceivable that 
the Framers meant to impose “taxation without representation” on citizens all over again. 
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Congress’ Broad Authority Over D.C. : To fully protect the interests of the federal 
government, the Framers gave Congress extremely broad authority over all matters relating 
to the new federal district under Article I, § 8, clause 17 (the “District Clause”). Courts have 
ruled that this clause gives Congress “extraordinary and plenary power” over D.C., with “full 
and unlimited jurisdiction ... by any and every act of legislation which it may deem 
conducive to that end,” subject only to the express prohibitions in the Constitution. Any 
legislation affecting D.C. - including H.R. 1433 - must be understood in this context. 

Congress has let Citizens Vote for Congress Even When They Aren’t State Residents : While 
the language of the Constitution literally requires that House members be elected “by the 
People of the Several states,” Congress has not always applied this language so literally: 

o After Virginia and Maryland gave up lands in 1790 that later became the District of 
Columbia, Congress let residents keep voting in federal elections in those original states 
through 1 800 - even though, legally, ^ey were no longer residents. 

o The Uniformed and Overseas Citizens Absentee Voting Act allows U.S. citizens living 
abroad to vote in Congressional elections in their last state of residence - even //they no 
longer are citizens there, pay any taxes there, or have any intent to return. 

Congress has Treated D.C. as a “State” in Other Contexts : While many provisions in the 
Constitution refer only to “states,” Congress has validly treated D.C. as if it were a state in a 
number of cases, and could likely do the same for purposes of representation. For example: 

o Article III provides that courts may hear cases “between citizens of different states” 
(diversity Jurisdiction). The Supreme Court initially ruled that under this language, D.C. 
residents could not sue residents of other states. But in 1940, Congress began treating 
D.C. as a state for this purpose - a law upheld in D.C. v. Tidewater Transfer Co. (1949). 
o The Constitution allows Congress to regulate commerce “among the several states,” 
which, literally, would exclude D.C. But Congress’ authority to treat D.C. as a “state” 
for Commerce Clause purposes was upheld in Stoughtenbvrg v. Hennick (1%&9). 

o Similarly, a U.S. Court of Appeals recently treated D.C. as a “state” for purposes of the 
Second Amendment, in Parker v. District of Columbia (D.C. Cir. 2007). 

The 23*^*^ Amendment Doesn’t Sug 2 est Otherwise : The fact that it took a constitutional 
amendment to give D.C. residents a role in Presidential elections does not mean that one is 
required to provide Congressional representation. The 23^** Amendment affected Article II of 
the Constitution, an article in which Congress’ authority is greatly limited - unlike its broad 
powers, including the “District Clause,” under Article I. 

Why H.R. 1433 Has Bipartisan Support 

H.R. 1433 was cleared by the Oversight and Government Reform Committee on March 13 by a 
24-5 vote. Majorities in both parties recognized that while H.R. 1433 is a major advance in 
voting rights, its political impact is neutral. Each party would likely gain one additional House 
seat, canceling out any partisan advantage. And because the increase in House seats is 
permanent, no state would lose a seat by giving one to D.C, 

The bill’s impact on the 2008 presidential election would also be neutral. It would not affect the 
three Electoral College votes that D.C. alreacfy has. While Utah would gain one more Electoral 

College vote in the 2008 election, a candidate would still need 270 votes to win the Presidency. 
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Letter from the National Urban League 


© National 

Urban League 


I Empowering Communitkis. 
I Changing Lhms. 


March 13.2007 

Honorable John Conyers, Jr. 

Chairman 

House Judiciary Committee 
U.S. House of Representatives 
Washington. DC 20515 

Dear Mr. Chairman: 

As President ond Chief Executive Officer of the National Urban League, i am writing to 
express our strong support for the District of Columbia House Voting Rights Act (H.R. 1433! and 
urge you to pass it without delay. 

The DC Voting Rights Act (DCVRA) is vote-neutral and bipartisan. The bill pairs a seat In 
the U.S. House of Representatives for traditionally Democratic Washington, DC with an 
additional seat for RepublicanHeoning Utah. The DCVRA was re-introduced in the 1 10"’ 
Congress by Delegate Eleanor Holmes Norton (D-DC) and Representative Tom Davis (R-VA), 
and maintains momentum from strong bipartisan support and two committee hearings in 2004. 

The DC Voting Rights Act is a crucial step towards bringing full voting representation in 
Congress to the nearly 600.000 residents of the Disfrict of Columbia - a right enjoyed by ail 
other Americans but long overdue for citizens who reside in our nation's capital. The National 
Urban League believes that D C. residents have waited far too long for its first-ever seat in the 
U.S. House of Representatives. 

D.C. residents poy taxes, serve on juries, and place their lives on the line by defending 
our nation during times of war. CXrr nation can no longer tolerate being the only democratic 
country in the world that denies voting representation to citizens of the nation's capital. 
Democracy begins at home. 

Let us make our country whole and get this voting rights bill finally signed Into law this 
year. The right to vole must not depend on where you live - and that is why it is finally time that 
DC had a voting member in the House, and ultimately two voting members in the U.S. Senate. 
H.R, 1 433 represents an important first step towards full voting rights for every single DC citizen. 
Pass H.R. i 433 now. 

Sincerely, 


Marc H. Mortal 
President and CEO 
National Urban League 
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Letter from the League of Women Voters 
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Presidem 
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I'ice Presidents 

Marlys Robertson 

Boulder. Colorado 


Sarah Diefendorf 
San Francisco. California 


Secretory- Treasurer 

Elaine Wiant 

Dallas. Texas 


Judith Davis 

I Jpper Saddle River, New .lersey 


Judy Duffy 

Bircimood Minnesota 


\andra Kayden 

l-os Angeles. California 


Donna Lauffer 

Overland Park. Kansas 


Odvtta .Macl.eishAVhite 

Oaiiiesville, Florida 


Llisiibcth MucNaiiiara 

Atlanta. Georgia 


Carulie Mullaii 

Lubbock. Texas 


Carol Reimers 

New York. New York 


Txecnlhe liirecior 

Nancy F.. Tate 


I -be M 
202. L2 


March 12, 2007 

TO: Members of the Committee on Oversight and Government Reform 

FROM: Mary G. Wilson, President 

RE: H.R. 1433, the D.C. House Voting Rights Act of 2007 

The League of Women Voters urges you to support H.R. 1433, the District of 
Columbia House Voting Rights Act of 2007, introduced by Delegate Norton 
(D DC) and Representative Davis (R VA). 

The legislation provides voting representation in the House of Representatives 
for citizens living in the District of Columbia by expanding the size of the House 
to 437 members, with the state of Utah gaining the other additional seat until 
reapportionment after 2010. This balanced approach provides voting rights for 
District citizens without upsetting the partisan balance of the House and without 
jeopardizing seats from other states, it also addresses the concern that Utah was 
not fairly treated in the 2000 reapportionment process. 

The citizens of Washington, D.C. have always fiilfilled the obligations of 
American citizenship by paying federal taxes, serving in the military, and 
contributing leaders in nearly every field of human endeavor. Yet American 
citizens who live in the District of Columbia are denied voting representation in 
the U.S. Congress, the very body that has ultimate authority over every aspect of 
the city's judicial, executive and legislative fimetions. 

Over the last 200 years, the principle that all citizens are entitled to a voice and a 
vote in their national government has emerged as a cornerstone of American 
democracy and a flmdamental tenet of our Constitution. Although relatively few 
Americans were entitled to vote when the Constitution was adopted in 1 788, 
virtually all restrictions on the franchise have since been eliminated, including 
those based on race, sex, wealth, property ownership, marital status and place of 
residence. Disenfranchisement of American citizens living in the District of 
Columbia is the last great exception to the constitutional principle of “one 
person, one vote.” 

Americans living in the nation’s capital deserve to have voting representation in 
the body that makes their laws, taxes them and can call them to war. Only 
Congress can ensure that the democracy Americans have espoused and fought 
for across the globe becomes a reality in the nation’s capital. 

We ask that you help fulfill the promise of American democracy by supporting 
the D.C. House Voting Rights Act of 2007. 


•STULKT. N\V. hi EJ-i; lOOll, U'.\,s ll [ n j,\ , ou ono;!/;, j •(,« 
F;i\ i 

Jt licitK.' tvn'vv,Uvv.,>i«. I'.-mnil: Itivi? lu t .<,1,; 
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Letter from People for the American Way 




i People 

^^FORthe 


American 

Way 


March 12, 2007 

Committee on Oversight and Government Reform Committee on the Judiciary 
United States House of Representatives United States House of Representatives 

Washington, DC 205 1 5 Washington, DC 205 1 5 

Dear Committee Member: 


On behalf of the more than 1 .000,000 members and activists of People For the American Way, we urge 
you to support H.R. 1433, the District of Columbia House Voting Rights Act of 2007. As the Voting 
Rights Act reauthorization evidenced, ensuring equal access to the ballot box for all citizens is of 
paramount importance. We hope that we can count on your support to protect the rights of residents of 
the District of Columbia, and allow H.R. 1433 to move to the House floor. 

Forty years ago, thousands of Americans risked their lives to challenge systems that prevented millions of 
Americans from exercising their right to vote. After continued protests by civil rights activists and 
everyday citizens over the gross disenfranchisement of African Americans — culminating in a violent 
confrontation in 1965 during an Alabama protest for voting rights - President Johnson signed the Voting 
Rights Act (VRA) into law. Thanks to the 2006 reauthorization, the VRA will continue to ensure that all 
racial minorities in America have equal access to the ballot box for many years to come. 

Sadly, this is a goal not yet realized for the half million people living in our nation’s capital. Washington, 
DC residents contribute to America like residents in other cities and states. Yet, even though they pay 
taxes and serve in the military, they do not have a voice when tax policy is crafted on Capitol Hill, nor do 
they have voting representation when you and your colleagues consider sending them into war or 
approving the Defense budget. 

H.R. 1433 would give them this voice and voting representation and balance the respective politics on 
both sides of the aisle. The bill would turn the DC delegate into a full Representative and give that person 
voting power. In return, the Utah delegation would be joined by a d'* member, at-large. Utah’s voice 
would thus get its own due consideration. 


L^t year, the Judiciary Committee and its House colleagues celebrated the reauthorization of the Voting 
Rights Act. In the spirit of protecting citizens’ voting rights, we ask that you not stop there. Please 
support H.R. 1433, including voting in favor of the bill during this week’s Committee markup. 


Sincerely, 


Ralph G. Neas 
President 


Tanya Clay House 
Director, Public Policy 


2000 M Street, NW ♦ Suite 400 ♦ Washington, DC 20036 
Telephone 202.467.4999 ♦ Fax 202.293.2672 ♦ E-mail pfew@pfaw.org ♦ Web site http://www.pfaw,org 
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Letter from the United Food & Commercial Workers International Union 

(UFCW) 




a for working America 


LEGISLATIVE AND POLITICAL 
ACTION DEPARTMENT 


Michaal J. Wilson, International Vice President 
Director 


Via Facsimile 


March 13, 2007 


The Honorable John Conyers 
U S. House of Representatives 
Washington DC 20515 

Dear Representative Conyers: 

On behalf of the 1 3 million members of the United Food and Commercial 
Wbrkers International Union, I would like to thank you for your vote in support of the 
Employee Free Choice Act. 


On March 1, along with a majority of your colleagues across party lines, 
you stood up to an organized misinformation campaign and hundreds of thousands of 
dollars of negative advertising to support the rights of millions of hard-working men and 
women. It is rewarding to see that so many Members are committed to protecting and 
enforcing workers’ right to organize and bargain collectively. Collective bargaining 
agreements give workers a voice on the Job, improve living standards lor families and 
communities, and are the linchpin of a strong and vibrant middle class 

The Employee Free Choice Act ensures workers can make a decision 
about union representation, without employer coercion, and that once the decision is 
made, workers will get a contract. Thanks to the tireless efforts of you and your 
Congressional staff-working families won. 

Once again, thank you for your support. This incredible victory is for all of 
us who care about a more Just and fair society. While this battle is not over yet, this 
vote was an important step in the fight to win back workers’ rights. 


Sincerely 



internatiora Vice PfeSident 
Directbr, Legislative and 
Political Action Department 


Joseph T. Hansen, inieinalionaf Presidsnt 
Anthony M. Perrone, intsrnalionat 5ecrsiar/~Treasurer 


United Food & Commercial WbrKers International Union, CLC 

177S K Street, NW • V^^ashington DC 2C006- fS98 

Office i202i 22^-31 11 • Fax (202 > 72S-1836 • ww.’jfcw.Ofg 
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Letter from the American Jewish Committee (AJC) 



The American Jewish Committee 

Office of Government and International Affairs 

1156 Rflaenth street, N.W., Washington, D.C.20C05 www.ajc.org 2027854200 Fax2a2785>411S E-mail oqia<S)aic.orq 
Re: House of Representatives’ consideration of H.R.328 

February 6, 2007 

Dear Representative: 

We write on behalf of the American Jewish Committee to urge you to support the D.C. Fair 
and Equal House Voting Rights Act of 2007 (H.R.328), which aims to end the continued 
disenfranchisement of District of Columbia’s citizens from any voting representation in Congress. 

While the U.S. government promotes the spread of democracy throughout the world, 
America remains the only democratic nation where the citizens of the capital city lack voting 
representation in the national legislature. I'he absence of voting rights for the District of Columbia, 
a situation H.R.328 seeks to correct, is yet another reminder that our nation has yet to attain fully 
“liberty and justice for all.” 

Under H.R.328, the District of Columbia would be permanently represented by one seat in 
the House of Representatives. To make H.R.328 “vote-neutral,” the bill would also grant an 
additional House scat to Utah, which fell short of gaining an additional seat following the 2000 
census reapportionment by a mere 84 residents. On December 4, Utah took a crucial step towards 
making the D.C. Fair and Equal House Voting Rights Act a reality by adopting a four-seat 
Congressional map contingent on passage of the bill. 

The lack of D.C. voting representation is a fundamental civil rights measure, and this 
politically balanced approach pursues a sensible, fair resolution to a centuries-old issue. A poll by 
KRS research shows that 82 percent of Americans believe that D.C. residents deserve voting 
representation in Congress. Eminem legal scholars, such as Viet D. Dinh of the Georgetown Law 
Center and the Honorable Kenneth W. Starr, support Congress’ authority to gram the District of 
Columbia a permanent seat in the House of Representatives. 

We urge you to guarantee true voting representation in Congress for all Americans by 
supporting D.C. Fair and Equal House Voting Rights Act (H.R.328) in the 110^ Congress. Thank 
you for considering our views on this matter. 



Legislative Director and Counsel 


Respecifully, 





Melanie Maron 

Executive Director, Washington Chapter 


Via American Jewish Committee 
Advancing ddmocracy, pluralism and mutual understanding 
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Letter from the NATIONAL ASSOCIATION OF REALTORS® 


□ 

REALTOR* 


NATIONAL ASSOCIATION OF REALTORS' 

The Voice For Real Estate 


SOO New Jersey Avcnw, N.W. 
Washington, IX: 20001-2020 
202.383.im Fax 202.383.7580 
www.reakors.org/govemmeraaft'airs 


Pat Vredcvoc^d Combs 
ABR, CRS.GRI.PMN 
President 

Dak A. Stinton 
CAE, CPA CMA RCE 
EVP/CEO 

GOVERNMENT AFFAIRS 
Jerry Giovankilo, Senior Vice President 
WakerJ. Whek, Jn, Vice President 


March 13,2007 


Honorable John Conyers, Jr. 

Chairman 

Committee on the Judiciary 
2138 RHOB 
Washington, DC 20515 

Dear Chairman Conyers: 

The NATIONAL ASSOCIATION OF REALTORS ® with more than 1.3 million 
members, is one of the largest professional and trade organizations in the country. As 
such, it is proud to do business in the Nation's capital and to own a flagship building in 
the District of Columbia, as well. 

In our organization’s capacity as a District resident and property owner, we urge the 
Committee to give favorable consideration to HR 1433, the District of Columbia House 
Voting Rights Act of 2007. This bipartisan legislation would, for the first time in our 
history, permit representation in Congress for the District of Columbia. 

We believe that fundamental fairness justifies this change. It has been more than 125 
years since the District was a sleepy city occasionally overrun during short sessions of the 
legislature. The city has become more than a single-industry town. More importantly, 
the city has begun to reverse a 40-year population decline. With this population increase, 
the city has taken on a new vitality as individuals and families from other parts of the 
metropolitan area and of the nation have returned. Homeownership in the District has 
increased in recent years. 

The District s new residents, as well as long-term and even multi-generation DC 
residents, have the same concerns as all citizens in any other US city and play the same 
roles as any other citizens. They deserve representation simply because they are here, 
this is their home, they pay federal taxes and have local tax burdens similar to or even 
greater than residents of other major US cities. Quite simply, there is no justification for 


REALTOR" i.s a registered collective membership mark which may be used only by red est^e 
professionals who are members of the NATIONAL ASSOCIATION OF REALTORS* 
and subscribe to its strict Code of Ethics. 




239 


depriving residents of the District of the representation that is afforded all other US 
citizens and communities. 

We urge the Committee to report HR 1433 favorably to the House. 


Sincerely, 




Pat Vredevoogd Combs 

2007 President, National Association of REALTORS'® 
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Article published in Roll Call entitled “Too Clever by Half: the Unconsti- 
tutional D.C. Voting Rights Bill,” January 25, 2007, by Jonathan Turley 



Too Clever by Half; the Unconstitutional D.C. Voting Rights Bill 

January 25, 2007 
By Jonathan Turley, 

Special to Roll Call 


One of the most anticipated pieces of holdover legislation for the 110th Congress is the D.C. Fair 
and Equai House Voting Rights Act, giving the District of Columbia a single vote in the House of 
Representatives and balancing that Democratic vote with a fourth district for Utah. While heralded 
as a historic and long-overdue reform for the District's non-voting citizens, the legislation is a 
constitutional and practical nightmare. It is an example of being too clever by half — trying to do 
the right thing without doing it in the right way. 

On its face, the bill would create a type of half-formed citizen, residents with a representative in 
the House but not the Senate. While the same logic could be used to create two Senators for the 
District, the sponsors insist that one Representative is sufficient. What is particularly annoying is 
that sponsors are framing this as a civil rights measure — as if allowing Rosa Parks to move to the 
middle of the bus would have been a civil rights victory. 

The problem for the sponsors is the text of the Constitution, which clearly says that only states 
are allowed to have voting Members in the House. The District of Columbia was created for the 
express purpose of being a non-state. Indeed, the non-voting status of District residents was 
openly debated at the time and was repeatedly raised in the early years, particularly when a large 
amount of the District was retroceded back to Virginia in 1847. 

This should be an easy constitutional question with both the constitutional text and history in 
agreement. That plain meaning, however, is plainly inconvenient for Members who do not want to 
deal with the difficult process of retroceding the District back to Maryland from whence it came. 
Instead sponsors have taken unprecedented liberties with one of the most fundamental parts of 
the Constitution: the rules governing who can vote on national legislation. 

There are obvious risks to this gamble. After spending millions to secure each marginal seat in the 
midterm elections, the Democrats may spontaneously create a new GOP voting Member in a 
closely divided house while the District vote is struck down in litigation. Worse yet, if any votes 
turn on a single vote, a latter decision striking down the bill would create uncertainty as to the 
legitimacy of enacted legislation. 

The Utah seat is in a better, but still not unassailable, legal position. In the original bill, the 
sponsors tried to create a new at-large seat for Utah. This, however, would have violated 
constitutional guarantees of one person-one vote with Utah citizens who would have not one but 
two Representatives in the House. 

After this flaw was raised at the Judiciary Committee hearing, the sponsors arranged for Utah to 
create a stand-alone district. Even that change, however, may not end the controversy. The 
sponsors appear to want to enact the legislation and then fill the fourth seat in the 110th 
Congress. This would require the three current Members to resign to create vacancies. Yet, these 
would not be true vacancies because the districts would change. It is not clear how Congress 
could pretend that residents had voted in the new districts and then fill the vacancies. Technically, 
as new districts (like redistricted districts), the four Utah districts should be filled at the next 
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regular election in two years for the 111th Congress. 

Yet, the District seat remains the most controversial on a number of different leveis — beyond its 
unconstitutionality. Like those "real gold watches" sold to suckers in New York for $10, this bill is 
not as good as it appears and could stop ticking in the very next Congress. For example, under 
this legislation, D.C. always would have one Congressional district regardless if the city grew to 2 
million or shrank to 2,000 voters. In the same fashion, what Congress giveth. Congress can 
taketh away. In a future divided house, a new majority could just as easily return the residents to 
non-voting citizens. At the same time, the bill effectively would kill any real effort to give 
residents full representation in Congress. 

The dangers of this legislation do not stop at its devastating impact on efforts to secure full 
representation for District residents. It would create dangerous precedent that a majority in 
Congress can spontaneously create new voting Members from federal enclaves. Roughly 30 
percent of land in the United States (more than 659 million acres) is part of a federal enclave 
regulated under the same power as the District. The Supreme Court repeatedly has stated that 
the Congressional authority over other federal enclaves derives from the same basic source. Just 
consider Puerto Rico with a population of roughly eight times that of the District and one easily 
can imagine future efforts to create new votes in a closely divided house. 

Then, there is the problem with the Senate. If Congress can create a new district in the House by 
majority will, it presumably could use the same authority in the Senate. In this way, a majority 
could manipulate voting by creating new voting entities to serve its short-term political interests. 

There are alternatives to this ill-conceived plan. Like others, I have proposed one such alternative 
involving a retrocession to Maryland and a special status for the District. We can debate the 
merits of these different proposals, but we should commit ourselves to true reform, not 
impulse-buy legislation designed to satiate residents while denying them full representation. 

It certainly is time to right this historical wrong, but, in our constitutional system, it often is more 
important how we do something than what we do. The enactment of this legislation will only 
trigger a constitutional challenge and a likely defeat of the District portion of the bill. If Members 
are truly sympathetic with District residents, they deserve better — they deserve full 
representation in Congress. 

Jonathan Turley is the Shapiro Professor of Public Interest Law at George Washington 
University Law School. 
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Democracy for D.C.: Allow Statehood, Not 'Voting Rights' 


January 25, 2007 
By Scott McLarty , 
Special to Roll Call 


Many advocates of voting rights for the District of Columbia are disappointed that Democrats 
haven't moved faster on a bill that Virginia Rep. Tom Davis (R) and D.C. Del. Eleanor Holmes 
Norton (D) have proposed to grant Washington a vote in the House. 

Perhaps Democratic leaders in Congress realized that the Davis bill is a trap: Since it also gives 
Utah a new seat, Republicans will gain a new Electoral College vote. 

Furthermore, if it faces a lawsuit, the bill may be found unconstitutional. Article I, Section 2 of the 
Constitution provides voting representation in Congress solely to states. A decision by the U.S. 
District Court for D.C. in 2000 (Daley v. Alexander) held that "the Constitution does not 
contemplate that the District may serve as a state for purposes of the apportionment of 
Congressional representatives." 

The Davis bill contains a nonseverability clause, but a temporary injunction may allow Utah its 
new voting seat while Ms. Norton's vote would be blocked until a ruling is issued. 

For these reasons and others, many D.C. democracy activists have declined to endorse the Davis 
bill. Some have noted that, while other Americans enjoy three voting seats (two Senators and one 
Representative), D.C. residents get a single voting seat, making them "one-third citizens." 

It thus recalls the 1787 Three-Fifths Compromise that labeled slaves three-fifths citizens for 
purposes of voting apportionment in Congress — a stinging insult for a city with an 
African-American majority. 

Nor would the Davis bill give D.C. residents democratic self-governance, because it doesn't affect 
the power of Congress and the White House to force unwanted laws and policies on D.C. and to 
veto locally passed legislation. 

In 1998, Congress overturned a ballot measure for medical marijuana that had passed with a 69 
percent majority. Congress has forced D.C. to adopt "zero tolerance" laws, ordered (through the 
appointed Financial Control Board) then-Mayor Anthony Williams (D) to dismantle D.C. General 
Hospital, imposed a charter school system, and outlawed needle exchange to prevent HIV 
transmission. 

Representatives of surrounding districts in Virginia and Maryland have used their power to prohibit 
D.C. from taxing commuters and to demand a new convention center to be paid for with a D.C. 
surtax, for the profit of suburban businesses. Members of Congress have sought to overturn gun 
control laws, enact the death penalty, impose school vouchers and deny benefits for same-sex 
couples. In 1997, then-Speaker Newt Gingrich (R-Ga.) called D.C. a "laboratory" for Republican 
policies. 

African-Americans who moved to D.C. for federal jobs In the 1950s and discovered their new 
status called it America's "last plantation." 
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Without political autonomy, representation in a legislature cannot be called democracy. 
Throughout history, colonies have enjoyed voting seats in the legislatures of nations that 
conquered them, even while they suffered exploitation and oppression, Our own Founding Fathers 
and Mothers fought for democracy and independence, not "voting rights." Patrick Henry never 
said, "Give me a vote in Parliament or give me death." 

At best, the Davis bill is a temporary measure, Congress would retain power to revoke the D.C. 
vote and repeal the District's limited home rule and may do so if Republicans regain control. If 
D,C. were a state, Congress would not revoke its autonomy. Except for Southern states after they 
rebelled, Congress has never rescinded any state's power to govern itself. 

D,C. statehood nowl 

Groups like the Stand Up! for Democracy in D.C. Coalition and the DC Statehood Green Party 
have argued that only self-determination and self-government — statehood — will end the 
second-class citizenship of D.C. residents. 

If a court rules that a voting seat for D.C. requires a constitutional amendment, then, 
procedurally, D.C. statehood will be easier to achieve, since statehood would not require 
ratification by two-thirds of states necessary for an amendment. 

In 1846, an act of Congress removed Arlington from the District and ceded it to Virginia, proving 
that, by simple majority. Congress may alter D.C.'s borders. Congress could therefore reduce the 
constitutionally mandated federal enclave to encompass only the federal properties (White House, 
Capitol, Mall, etc.), freeing the rest of D.C. to choose statehood by a plebiscite vote. 

D,C. could then be admitted to the union as a state, as were all other states after the initial 13 
colonies. D.C. residents would get their two Senators and one Representative. We'd see the first 
state with an African-American majority; Americans all over the U.S. who live in cities, and who 
are now underrepresented, would have permanent voices in Congress speaking for their interests. 

The Statehood Green Party and Stand Up! coalition recently drafted a petition for D.C. statehood 
(www.dcstatehoodgreen.org/statehoodnow) to be sent to the U.N. Committee on Human Rights 
and the U.N. Committee on the Elimination of Racial Discrimination, which monitor compliance 
with treaties that the U.S. has signed and ratified. In 2006, the Human Rights Committee found 
that D.C.'s lack of voting representation in Congress violated the International Covenant on Civil 
and Political Rights. The ruling was the result of a decade of work by democracy advocate Tim 
Cooper. 

Poll after poll has shown that an overwhelming majority of D.C. residents desire statehood. On 
Jan. 3, they applauded Mayor Adrian Fenty's (D) inaugural speech when he demanded statehood 
for the nation's capital. (Mayor Fenty undermined his demand a few days later when he said he'd 
go over the heads of voters and ask Congress to amend the D.C. Charter to strip the board of 
education of its powers.) 

Since the start of the Iraq War, President Bush has sent young men and women from D.C. to face 
death fighting, allegedly, for the democratic rights of Iraqis — rights they don't enjoy at home in 
the capital of the free world. America owes these soldiers and their families — and all residents of 
Washington, D.C. — the same rights, citizenship and democracy all other Americans enjoy. 

Scott McLarty is media coordinator for the DC Statehood Green Party and national 
media coordinator of the Green Party of the United States. 
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CRS Doubts Constitutionality of DX= Bill 

February 13, 2007 
By Elizabeth Brotherton, 

Roll Call Staff 


Perhaps previewing an expected legal challenge, a newly released Congressional Research Service 
report argues that current legislation does not give Congress the constitutional authority to grant 
a House vote to the Delegate from the District of Columbia. 

There is very little case law on the Issue, but what does exist indicates that Washington, D.C., is 
not a "state" for the purposes of representation, and the power Congress holds over D.C. is not 
enough to grant a House vote, the report reads. 

The report specifically studies the constitutionality of the D.C. Fair and Equal House Voting Rights 
Act, which would grant Democratic-leaning D.C. a vote in the House while also giving one to 
Republican Utah. Introduced by Rep. Tom Davis (R-Va.) and D.C. Del. Eleanor Holmes Norton (D), 
the bill currently sits in the Judiciary Committee. No hearing on it has been scheduled yet. 

Despite the report, Norton remains confident in the measure, 

"No similar case has ever been considered by any court," Norton said in a statement. "An 
unprecedented bill always raises constitutional issues, and we have always indicated that, not 
surprisingly, constitutional views on a novel bill like H.R. 328 are divided. ... We believe that the 
weight of constitutional opinion is with the District." 

The question of constitutionality is nothing new. When a similar bill appeared before the Judiciary 
subcommittee on the Constitution in September 2006, scholars who had studied the issue testified 
that while granting the District a vote in the House is a noble goal, the Norton-Davis bill could 
violate the Constitution. And if the bill were to become law, it is expected to be challenged 
immediately in court, although exactly by whom is yet to be determined. 

Some observers believe the CRS report is further proof that only a constitutional amendment will 
permanently bring full Congressional representation to the District, because the Norton-Davis bill 
is bound to be thrown out. 

"What are we doing if, at the end of the day, this is declared unconstitutional and another two and 
a half years have gone by?" said Timothy Cooper, executive director of Worldrights, a 
non-governmental organization that specializes in human rights issues in China and the United 
States. 

Cooper, a longtime proponent of D.C. voting rights, said the new Democratic-controlled Congress 
should have thrown out the current measure — an effort created to make headway when the 
Republicans were in control — to focus instead on passing a constitutional amendment, similar to 
the effort that brought presidential electoral votes to the District. 

"It's a new day in Congress, and it requires a new strategy," Cooper said. "To carry forward a 
dusty strategy ... is unsound." 
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But supporters of the Norton-Davis bill argue bipartisanship remains important in the effort, and 
they say the Constitution is behind them. 

These supporters frequently cite the ruling in National Mutual Insurance Co. of the District of 
Columbia v. Tidewater Transfer Co., a 1949 decision in which the Supreme Court found that 
Congress has the right to extend federal diversity jurisdiction to cases with one party from the 
District. 

(Diversity jurisdiction deals with cases in which parties are from different states.) 

But the justices' limited focus in their ruling might serve instead to strike down the measure, 
according to the CRS report. 

"The plurality opinion took pains to note the limited impact of their holding — parties in diversity 
suits with residents of the District of Columbia would have a more convenient forum to bring a law 
suit," the report reads. "As noted, the plurality specifically limited the scope of its decision to 
cases which did not involve an extension of any fundamental right. Arguably, granting the 
Delegate a vote in the House does involve such an extension." 

But supporters of the Norton-Davis bill remained confident. 

"We don't think the CRS, or the Congress for that matter, is the arbiter of constitutionality," said 
Ilir Zherka, executive director of DC Vote, adding that only the courts — where very little 
precedent has been established — are the forum for such debate. 

"It's unusual for someone at CRS to take this approach in an area that is completely undecided," 
Zherka said. "This is not an area where there is case law. There isn't clarity on this." 

In the meantime, continued discussion and lobbying for the measure will take place. 

Hundreds of supporters, including D.C. Mayor Adrian Fenty (D), are expected to hit Capitol Hill on 
Thursday to lobby for the measure. That afternoon, the American Constitution Society for Law and 
Policy will host a forum on the constitutionality of the bill that will be moderated by Gilda Daniels, 
an assistant professor at the University of Baltimore School of Law. 

The CRS report also analyzed the constitutionality of a recent House rules change that granted 
Norton and the four other Delegates a vote in the Committee of the Whole. Unlike with the 
Norton-Davis bill, the largely symbolic nature of that vote and past legal precedent likely will 
serve to uphold the rules change, according to the report. 
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Hammering to Fit 

A poor argument for squeezing a few more congressmen into the District. 

By Matthew J. Franck 

l^enneth Starr and Patricia Wald, both former judges on the U.S. Court of Appeals for the D.C. Circuit, 
collaborated on a surprisingly unpersuasive op-ed in the Sunday Washinglon Post, arguing that it is 
within Congress’s constitutional powers (by mere statute with no need to amend the Constitution) to 
grant the District of Columbia full voting rights in the Congress as though it were a state — but without 
making it a state. Got that? Me neither. 

Starr and Wald have three arguments. The first is that ours is a “republican form of government” based on 
the “consent of the governed.” It sure is. But this is an impulse, not a legal principle that can overcome 
the plain language of the Constitution, which contemplates that House members will be chosen by “the 
People of the several States,” and that senators shall come “from each State, elected by the people 
thereof,” Starr and Wald add, as though it helped them out here, that “[t]here is nothing in our 
Constitution’s history or its fundamental principles suggesting that the Framers intended to deny the 
precious right to vote to those who live in the capital of the great democracy they founded.” This reverses 
the burden of proof It surely could, and probably did, occur to some of the framers that some citizens 
would reside permanently in the “Seat of the Government’’ whose location was not yet decided but whose 
maximum dimensions, “not exceeding ten Miles square,” they had already determined. We have no 
evidence that any of them concerned themselves with the congressional representation of such citizens. 

The authors’ second argument is that the congressional power to “exercise exclusive Legislation in all 
Cases whatsoever” over the life of the District is so broad as obviously to include the authority to give 
DC. seats in the Congress itself — a move Starr and Wald call extending the “right to vote ...to all 
citizens.” But the very clause they are interpreting (Article 1 , section 8, clause 17) is the same one that 
refers explicitly to the District’s creation “by Cession of particular States,” i.e., by the carving out of 
territory from one or more states, such that the District is separate and apart from any particular state, and 
thus needs plenary congressional government. T don’t see how Starr and Wald can get around the twin 
facts that the District was intended to stand outside the Jurisdiction of any state, and that only the states 
are or can be represented in the Congress. Tn truth, they don’t really try. 

Neither do they deal with the fact that the constitutional power to set the qualifications to vote for 
members of either house of Congress is left in the hands of the legislatures of the states being represented. 
Certain of the Constitution’s amendments have forbidden some principles of distinguishing voters from 
non-voters — race in the Fifteenth Amendment, sex in the Nineteenth, and age for anyone over 1 8 in the 
Twenty-sixth — but it still remains within the power of a state to set the rules of suffrage in other ways, 
for the right to vote in congressional elections is determined by whatever right exists to vote in the 
elections for a state legislature’s lower house. A state could thus provide for aliens to vote for members of 
Congress, or for children under 18 to do so, or forbid felons from voting, as many states do, as long as 
these were the rules for the lower house of its own legislature. The bill before Congress giving D C. seats 
in that body, which Starr and Wald endorse, would for the first time put the complete power over the 
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suffrage to elect members of Congress in the hands of the Congress, since the bill would not admit the 
District to statehood and provide it with its own state government. 

Starr and Wald save for their third argument the “most analogous legal precedent’ that can be brought to 
bear on this question. National Mutual Insurance Co. v. Tidewater (1949), In this case, the Supreme 
Court upheld an act of Congress extending the diversity jurisdiction of federal courts (i.e., the power to 
hear cases based on the differing citizenship of the parties, not on the presence of an issue in federal law) 
to cases in which residents of D C. were parties, notwithstanding the fact that Article 111 of the 
Constitution provided jurisdiction only where the parties were from different stales — and D C. is not a 
state. If Congress could so expand the diversity jurisdiction of the federal courts to “address [an] 
inequity” done by the Constitution to citizens of the District, Starr and Wald appear to reason, then here 
too Congress may legislate to undo the injustice, again done by the Constitution, of D.C. citizens having 
no representation in Congress. 

About the National Mnliial ruling, it might be said that it was a 5-4 ruling with significant differences of 
opinion among the justices in the majority; that it was almost certainly wrongly decided; that it 
unnecessarily overruled an undoubtedly correct precedent written by Chief Justice John Marshall himself 
in 1 804; that its logic actually contradicted a key principle of Marbury v. Madison ( 1 803); and that there 
were other, constitutional ways for Congress to address the problem of DC, citizens’ access to the federal 
courts. 

But let us take National Mutual as given. Is it an apt precedent for the present debate? I don’t see how. 
The question in that 1949 case was the treatment of undoubted “citizens” considered as individuals who 
have rights they need to vindicate in a court of law. But members of Congress are not elected by 
“citizens” considered as individuals. As noted above, they are elected by political communities described 
as the people of the various states. The District of Columbia is certainly a political community, but it is 
not a state. And only a state has a people that can elect members of Congress, 

Why don’t Starr and Wald simply come out for statehood for D C.? That would get us past all these 
problems, right? The fact that they don’t recommend this suggests that they either view it as politically 
hopeless (which it probably is), or they recognize that, if any “seat of government” immediately around 
the Mall and Pennsylvania Avenue is to be reserved for the federal government’s control outside the new 
state’s territory, then giving D.C. statehood would require amending the Constitution to repeal the 
Twenty-third Amendment. 

What’s that you say? How does the Twenty-third Amendment stand in the way? That amendment, 
adopted in 1961, provides that the “District constituting the seat of Government of the United States” is 
entitled to three electoral votes in presidential elections. (It doesn’t help Starr and Wald’s argument to 
note that providing this right of suffrage in presidential elections was understood 45 years ago to require a 
constitutional amendment, while they are ready to grant seats in Congress to the same constituency 
without an amendment.) Suppose the bulk of D.C. were made a state, with the remaining “federal 
district’ around the Capitol, White House, and government buildings left outside the new state and under 
Congress’s legislative authority. According to the Twenty-third Amendment, any handful of people 
residing in that rump federal district — perhaps just a few score voters — would have the votes to 
determine the casting of three electoral votes in presidential elections, just like Delaware or Montana. 
Could anyone be happy with that state of affairs? 

Alternatively, the whole of D.C. could be made a state witiiout a reserved “federal district,” which could 
be understood to render the Twenty-third Amendment a dead letter. But does anyone think Congress will 
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relinquish all of its jurisdiction over the “seat of Government of the United States’"? It isn’t likely. 

The best solution — though this too would require the repeal of the Twenty-third Amendment — would 
be to repeat what was done in 1846. Originally the District was a square, ten miles a side, with a majority 
on the Maryland side of the Potomac but a good-sized portion on the Virginia side as well (look at the 
boundaries of Arlington and Alexandria if you want to see the original whole). In 1846 Congress agreed 
to Virginia’s “retrocession” of its portion, leaving the remaining District wholly on the Maryland side of 
the river. 

If the citizens of D.C. are to be considered “disenfranchised” by their lack of representation in Congress, 
then let there be another retrocession, returning the District to Maryland, while retaining a small, almost 
wholly non-residential federal district as the capital, but with no say in Congress or in presidential 
elections. Residents of the current District would once again be Marylanders, probably with a 
congressional district of their own in the Maryland delegation — and the right to vote for Maryland’s 
senators. 

Isn’t this a more sensible and elegant solution than pounding the Constitution to produce a favored result? 
Starr and Wald proceed by a classic anti-constitutional syllogism, reasoning that the Constitution must 
permit all good things, that representation in Congress (without statehood) for D.C. voters is a good thing, 
therefore it is constitutional. 

But even if you douse this argument in the Potomac River, it won’t wash. 

— Malihew J. Franck is professor and chairman of poli/ical science ai. Radford University, and. a 
regular contributor to NRG 's “ Bench Memos *' blog. 
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Statehood: The Best Path for 
D.C. 

Halfway Measures Are Unconstitutional 

Sunday, Februar>' 1 1 , 2007; BOS 

The Post and some District leaders support a 
bill co-sponsored by Del. Eleanor Holmes 
Norton (D-D.C.) and Rep. Thomas M. Davis 
III (R-Va.) that would replace the District's 
delegate to the House with a voting 
representative - and buy Republican support 
with an additional seat for Utah. 

District residents deserve a vote in the House 
— but the bill is misguided. It is based on a 

novel interpretation of the Constitution. The theory is: Congress has such powder concerning the 
District that it can ignore provisions of the Constitution when legislating regarding the District; in this 
case the provision that says the House is made up of representatives of the states. 

Historical precedent shows that the District cannot properly be given a representative by statute; 
voting representation must be provided through constitutional means; 

? The District w'as allotted a delegate in 1970 precisely because the Constitution doesn't permit it to be 
given a representative. 

? In 1 978, Congress passed a constitutional amendment to grant the District a representative and 
senators because a statute couldn't grant the representation. The aimendment failed when only 16 states 
ratified it within seven years. 

? The District has sought statehood so it could have a representative and senators. 

? District residents were granted the right to vote for president by the 23rd Amendment because a 
statute wouldn’t have sufficed. 

In 1993, when Puerto Rico's resident commissioner and the delegates from the District, American 
Samoa, Guam and the U.S. Virgin Islands originally were granted the vote on amendments to bills in 
the House's Committee of the Whole, a revote w-'as required without the non-state representatives if 
their votes determined the outcome of an amendment. The reasoning was that only representatives of 
states can constitutionally determine the passage of legislation. The federal courts ruled then that, 
without the revote, the proposal "would have been plainly unconstitutional’' and that it w'as 
constitutional with the revote provision. 

The Norton-Davis bill w'ould also have extensive implications beyond just a House vote for the 
District. 

First, if Congress’s District power can ovemde the provision of the Constitution that limits 
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representatives to stales, it can also override the provision that says senators must come from stales. 

Further, the Supreme Court has interpreted Congress’s power concerning territories to be as broad as 
its power regarding the District: 

? The delegates from American Samoa, Guam and the U.S. Virgin Islands should be replaced by 
representatives, and Puerto Rico's resident commissioner should be replaced by six representatives, 
given that territory's 4 million residents. 

? The Northern Mariana Islands should get a representative when the reasons for it not having a 
delegate are resolved. 

? The territories should get senators and electoral votes by statute. 

The territories have higher rates of U.S. military service among their residents than many states do. 
Their residents pay taxes levied by Congress, including income tax in some cases. As is the case with 
the District, Congress has more power over the territories than it does over the states, but it treats the 
territories as states in most laws. 

Additionally, regarding the Norton-Davis bill, a future Congress would be able to take back the 
District's House vote — perhaps leaving the additional representative for Utah — just as it took back 
the District's and the territories’ vote in the Committee of the Whole in 1 995 before restoring it last 
month. 

Two of the three constitutional experts w'ho testified at the House Constitution subcommittee hearing 
on the Norton-Davis bill last year made many of these points, as has the Congressional Research 
Service’s top constitutional expert. 

As difficult as the answers to the problem of the lack of democratic representation for the District may 
be, the only constitutional answers remain becoming a state, becoming part of Maryland or a 
constitutional amendment. Congress should grant the District's statehood request. 

“ Jeffrey L. Farrow 

Che\y Chase 

The writer was co-chair of the President's Interagency Group on Puerto Rico from 1994 to 2001 and 
VVU5 staff director of the House subcommittee on territories from 1 982 to 1 994. 
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Full Representation for Washington -- the Constitutional Way 

January 25, 2007 

By Rep. Dana Rohrabacher, 

Special to Roll Call 


The fact that the U.S. citizens who are residents of our nation's capital are not fully represented in 
Congress has been a blot on our nation's democratic ideals for more than 200 years. 
Unfortunately, politics from both sides of the aisle has gotten in the way of addressing this issue. 
Our oath of office demands that the remedy be constitutional. Justice demands that this failure of 
democracy be remedied. 

The anomaly of District of Columbia residents being disenfranchised in the national government 
that resides in their midst did not arise when the District was formed in 1791 from areas ceded by 
Maryland and Virginia. The disenfranchisement didn't start until 1800, when Congress cut off the 
District from future enactments of the Maryland and Virginia legislatures, 

Although it's not widely realized, this loss of voting rights was not unique. Residents of several 
other federal enclaves, such as military bases and veterans' homes, were similarly 
disenfranchised, and for the same reason: Once the federal government assumed full jurisdiction, 
the areas no longer were considered parts of the states that ceded them. Since federal 
representation under the Constitution came exclusively through states, there was no longer a 
mechanism to provide that representation. 

Over the years, Congress addressed various other problems caused by the lack of state law in 
federal enclaves through partial retrocessions of its exclusive authority, such as the Buck Act of 
1940, which permitted states that ceded federal enclaves (other than D.C.) to tax enclave 
residents. Finally, in 1970, the Supreme Court ruled that state authority in those federal enclaves 
had become great enough that the states could no longer constitutionally deny enclave residents 
voting rights, including federal voting rights. 

The Norton-Davis bill, H.R. 328, runs afoul of the basic constitutional principle that Congressional 
representation has to come through states, Although Congress' authority over the District of 
Columbia, as with other federal enclaves and territories, may be "majestic in scope," Congress 
must still abide by other parts of the Constitution. Congress can no more constitutionally create 
voting Representatives or Senators for D.C. or a territory than it could enact a bill of attainder or 
ex post facto law for D.C. or other federal enclaves or territories. 

There is, however, a way to get there from here. My bill, the D.C. Voting Rights Restoration Act 
(H.R. 492), on the other hand, stays within constitutional bounds by providing federal 
representation to D.C. residents through Maryland, which ceded the current District of Columbia 
(the Virginia portion was ceded back in 1846). It is, in effect, a partial retrocession of authority, in 
this case for purposes of federal elections, like the many partial retrocessions Congress has made 
with regard to other federal enclaves. 

Just as the Uniformed and Overseas Citizens Absentee Voting Act does for U.S. citizens living 
abroad, H.R. 492 would restore federal (but not state) voting rights for D.C. residents, reversing 
Congress' 1800 removal of those rights. Like H.R. 328, my bill adds a House seat for Utah and 
permanently expands the House to 437 Members. But unlike H.R. 328, H.R. 492 remedies the 
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entire injustice, not just part of it, by permitting D.C. residents to vote for, run for and be elected 
as Senators, Representatives and presidential electors from Maryland. (To avoid double voting, 
H.R. 492 provides that Congress use its 23rd Amendment powers to not provide for the 
appointment of D.C.'s own presidential electors.) 

Of course, H.R. 492 Is not the only constitutional means of providing Congressional representation 
for D.C. residents. For example. Congress has the power to admit new states. A bill to admit all 
but the central federal core of the District of Columbia as the "State of New Columbia" was 
defeated by a Democrat-controlled House of Representatives in November 1993 by a vote of 
153-277, Also, the Constitution can be amended to provide for Congressional representation. In 
1978, Congress actually passed a constitutional amendment that would have provided two 
Senators and a Representative for D.C. However, the proposal failed to become part of the 
Constitution when it was not ratified by the required three-quarters of the states within seven 
years. 

The problem, as I see it, with any proposal that provides two Senators for one federal city is one 
of fairness. And the unfairness involved goes beyond mere partisanship. Yes, D.C. still has more 
people than Wyoming (and no other state), but Wyoming is the most extreme example of 
overrepresentation in the Senate. When my home county (Orange County) has more people than 
21 states, and the other county I represent (Los Angeles County) has more people than 42 states, 
and both have to share their Senators with the rest of California, I don't think It's too much to ask 
that Washington, D.C., also share its Senate representation. The idea of two Senators for just one 
city exacerbates the gross overrepresentation of areas that have less than 2 percent of my state's 
population. 

Understandably, most Members have not paid attention to a debate that all too often seemed to 
be just theoretical. But now that the House appears poised to act on D.C. voting rights, I hope 
Members of both chambers of Congress will consider all proposals, including the one that solves 
the entire problem within constitutional bounds. 

Rep. Dana Rohrabacher (R-Calif.) was a member of the District of Columbia Committee 
from 1989 to 1995. 


Copyright 2007 © Roll Call Inc. All rights reserved. 
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District of Columbia Voting Representation in Congress: 
An Analysis of Legislative Proposals 


Summary 

This report provides a summary and analysis of legislative proposals that would 
provide voting representation in Congress to residents of the District of Columbia. 
Since the issue of voting representation for District residents was first broached in 
1801, Congress has considered five legislative options: (1) seek voting rights in 
Congress by constitutional amendment, (2) retrocede the District to Maryland 
(retrocession), (3) allow District residents to vote in Maryland for their 
representatives to the House and Senate (semi-retrocession), (4) grant the District 
statehood, and (5) define the District as a state for the purpose of voting for federal 
office (virtual statehood). 

During the 109* Congress, several bills were introduced to provide voting 
representation in Congress for District residents, but none passed. The bills were of 
the following three types: ( 1 ) measures providing a single vote for the District in the 
House by increasing the number of House seats by two, one for the District and one 
for Utah, H,R. 2043 and H.R. 5388; (2) a measure allowing District residents to vote 
in Maryland for their representatives to the House and Senate, H R. 190 (semi- 
retrocession); and (3) measures granting the District full voting rights in Congress 
(one Representative and two Senators). H.R. 398 and S. 195. (Note: based on 2000 
Census data Utah is next in line to gain an additional seat if the total number of 
congressional seats were increased by one to 436. For information on the impact of 
the 2000 Population Census on the apportionment process, see CRS Report 
RS20768, House Apportionment 2000: Slates Gaining. Losing, and on the Margin; 
and CRS Report RS22579, District of Columbia Representation: Effect on House 
Apportionment, both by Royce Crocker.) 

Early in the 1 1 O* Congress, sponsors of two 1 09"* Congress bills introduced new 
measures. On January 9, 2007, Delegate Eleanor Holmes Norton and Representative 
Tom Davis introduced H.R. 328. The bill does not include the most controversial 
provision included in H.R. 5388, namely, the creation of an at-large congressional 
district for the state most likely to gain an additional representative. That state, Utah, 
recently approved a fourth congressional district. On January 16, 2007, 
Representative Dana Rohrabacher introduced H.R. 492, a bill with many of the same 
provisions included in H.R. 190 (from the 109"* Congress). These proposals would 
grant voting representation by statute, eschewing the constitutional amendment 
process and statehood option. Any proposal considered by Congress face three 
distinct challenges. It must (1) address issues raised by Article 1, Sec. 2 of the 
Constitution, which limits voting representation to states; (2) provide for the 
continued existence of the District of Columbia as the “Seat of Government of the 
United States” (Article l,Sec. 8); and (3) consider its impact on the 23"’ Amendment 
to the Constitution, which grants three electoral votes to the District of Columbia. 
For a discussion of constitutional issues of proposed legislation, see CRS Report 
RL33824, The Constitutionality of Awarding the Delegate for the District of 
Columbia a Vote in the House of Representatives or the Committee of the Whole, by 
Kenneth R, Thomas. This report will be updated as events warrant. 
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District of Columbia Voting Representation 
in Congress: An Analysis of Legislative 
Proposals 

Introduction 

The Constitution, ratified in 1789, provided for the creation and governance of 
a permanent home for the national government. Article I, Section 8, Clause 17, 
called for the creation of a federal district to serve as the permanent seat of the new 
national government* and granted Congress the power — 

To exercise exclusive Legislation, in all Cases whatsoever, over such District 
(not exceeding ten Miles square) as may, by Cession of particular Stales, and the 
Acceptance of Congress become the Seat of the Government of the United 
States,..,^ 

Proponents of voting representation contend that the District’s unique 
governmental status resulted in its citizens’ equally unique and arguably 
undemocratic political status. Citizens residing in the District have no vote in their 
national legislature, although they pay federal taxes and may vote in presidential 
elections. Opponents often note Aat the Constitution grants only states voting 
representation in Congress. They argue that, given the District’s unique status and 
a strict reading of the Constitution, no avenue exists to provide District residents 
voting rights in the national legislature other than a constitutional amendment or the 
statehood process, which could be achieve by statute. 

Issues central to the District of Columbia voting representation debate arguably 
revolve around two principles of our republican form of government: ( 1 ) the consent 
of the governed and (2) no taxation in the absence of representation. The debate has 


' Historians often point to the forced adjournment of the Continental Congress while 
meeting in Philadelphia on June 21 , 1783 , as the impetus for the creation of a federal 
district, Congress was forced to adjoum after being menaced for four days by a mob of 
former soldiers demanding back pay and debt relief. Althou^ the Congress sought 
assistance and protection from the Governor of Pennsylvania and the state militia, none was 
forthcoming. When the Congress reconvened in Princeton, New Jersey, much was made of 
the need for a federal territory whose protection was not dependent on any state. U.S. 
Congress, Senate, A Manual on the Origin and Development of Washington, S. Doc. 178, 
15''° Cong., 3"* sess., prepared by H. Paul Caemmerer (Washington. GPO, 1939) pp. 2-3. 

’ In 1788, Maryland approved legislation ceding land to Congress for the creation of a 
federal district. One year later, Virginia passed a similar act. On July 16. 1790, Congress 
approved the Residence Act, “an act establishing the temporary (Philadelphia) and 
permanent seat of the Government of the United States” along the Potomac. 
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also involved questions about how to reconcile two constitutional provisions; one 
creating the District and giving Congress exclusive legislative power over the District 
(Article 1, Section 8); the other providing that only citizens of states shall have voting 
representation in the House and Senate (Article 1, Section 2 and Section 3). 

Over the years, proposals to give the District voting representation in Congress 
have sought to achieve their purpose through: 

• constitutional amendment to give District residents voting 
representation in Congress, but not granting statehood; 

• retrocession of the District of Columbia to Maryland; 

• semi-retrocession, i.e., allowing qualified District residents to vote 
in Maryland in federal elections for the Maryland congressional 
delegation to the House and Senate; 

• statehood for the District of Columbia; and 

• other statutory means such as virtual-statehood, i.e., designating the 
District a state for the purpose of voting representation. 

In the recent past, Congress has restricted the ability of the District government 
to advocate for voting rq>resentation. Several provisions have been routinely 
included in District of Columbia appropriation acts prohibiting or restricting the 
District’s ability to advocate for congressional representation.^ 


A Summary History of Legislative Options 

During the 10-year period between 1790 to 1800, Virginia and Maryland 
residents that ceded land that would become the permanent “Seal of the Government 
of the United States” were subject to the laws for the state — including the right to 
continue to vote in local, state, and national elections in their respective states — until 
the national government began operations in December 1800. One year after 
establishing the District of Columbia as the national capital, District residents began 
seeking representation in the national legislature. As early as 1 80 1 , citizens of what 
was then called the Territory of Columbia voiced concern about their political 
disenfranchisement. A pamphlet published by Augustus Woodward, reportedly a 
protege of Thomas Jefferson, captured their concern; 

This body of people is as much entitled to the enjoyment of the rights of 
citizenship as any other part of the people of the United States. There can exist 
no necessity for their disenfranchisement, no necessity for them to repose on the 
mere generosity of their countrymen to be protected from tyranny, to mere 
spontaneous attention for the regulation of their interests. They are entitled to 
participation in the general councils on the principles of equity and reciprocity.^ 


^ Congresses have prohibited the D.C. government from using federal or District funds to 
support lobbying for such representation. The prohibition is discussed in Appendix B of this 
report. 

^ Augustus Brevoort Woodward, Considerations on the Government of the Territory of 

(continued...) 
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Congress has on numerous occasions considered legislation granting voting 
representation in the national legislature to District residents, but these attempts have 
failed to provide permanent voting representation for District residents.' During the 
103^'^ Congress (1993-1994), the District’s delegate along with delegates from the 
territories of the Virgin Islands. Guam, and American Samoa, and the resident 
commissioner from Puerto Rico were allowed to vote in the Committee of the Whole 
under amended House rules. Although the change was challenged in court as 
unconstitutional, it was upheld by the U.S. District Court in Michel v. Anderson, and 
affirmed by the Court of Appeals.* Nevertheless, the new House Republican 
majority repealed the rule early in the 104* Congress. On January 24, 2007, the new 
Democratic majority of the House passed a rules change (H.Rcs. 78) allowing 
resident commissioners and delegates to vole in the Committee of the Whole, during 
the 1 10* Congress. 

Over the years, proposals to give the District voting representation in Congress 
have sought to achieve their purpose through a constitutional amendment, 
retrocession of part of the District back to Maryland, serai-retrocession allowing 
District residents to be treated like citizens of Maryland for the purpose of voting 
representation in Congress, statehood and virtual statehood that allow Congress to 
define the District as a state for the purpose of voting representation in Congress. 
Each is discussed below. 

Constitutional Amendment 

The most often-introduced proposal for voting rights has taken the form of a 
constitutional amendment. Since the 1888 and 1889 resolutions, more than 150 
proposals have been introduced that would have used a constitutional amendment to 
settle the question of voting representation for citizens of the District, The proposals 
can be grouped into six general categories; 

• measures directing Congress to provide for the election of two 
Senators and the number of Representatives the Disu-ict would be 
entitled to if it were a state; 


“ (...continued) 

Columbia [Paper No. 1 of 1801]. Quoted in Theodore Noyes, Our National Capital and Its 
Un- Americanized Americans (Washington, DC: Press of Judd & Detweiler, Inc., 1951) p. 
60. Hereafter cited as Woodward, quoted in Noyes. 

’ Congress twice approved legislation allowing the District of Columbia to elect a non- 
voting Delegate to Congress. From 1871 to 1874, Congress established a territorial form 
of government for the District with the passage of 16 Stat.419. The new government 
authorized the election of a non-voting delegate to represent the District in the House. 
Congress abolished this arrangement in the aftermath of a fiscal crisis. In 1970, Congress 
enacted P.L. 91-405 (H.R. 18725, 91“ Congress) creating the position of Delegate to the 
House, 

‘ Michel V. Anderson, 817 F. Supp. 126 (D.D.C. 1993), affirmed, 14 F.3d 623 (D C, Cir. 

1994 ), 
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• measures directing Congress to provide for the election of one 
Senator and the number of Representatives the District would be 
entitled to if it were a state; 

• measures directing Congress to provide for the election of at least 
one Representative to the House, and, as may be provided by law, 
one or more additional Representatives or Senators, or both, up to 
the number the District would be entitled to if it were a state; 

• measures directing Congress to provide for the election of one 
voting Representative or delegate in Congress; 

• measures directing Congress to provide for voting representation in 
Congress without specifying the number of Representatives or 
Senators; and 

• measures directing Confess to provide for voting representation in 
Congress for the District apportioned as if it were a state. 

Initial Efforts. The idea of a constitutional amendment was first suggested in 
1 80 1 , by Augustus Brevoort Woodward, in a pamphlet entitled “Considerations on 
the Government of the Territory of Columbia.”^ Although not a Member of 
Congress, Mr. Woodward, a landowner in the city of Washington, served as a 
member of the city council of Washington. His proposal to amend the Constitution 
would have entitled the District to one Senator and to a number of members in the 
House of Representative proportionate to the city’s population. The proposal, which 
was never formally introduced, may be found in Appendix A. 

Woodward’s pamphlets, which were published between 1801 and 1803, 
provided a rationale for his proposal arguing that — 

.... the people of the Tenritojy of Columbia do not cease to be a part of the people 
of the United States and as such are entitled to the enjoyment of the same ri^ts 
with the rest of the people of the United States .... It is contrary to the genius of 
our constitution, it is violating an original principal of republicanism, to deny 
that all who are governed by laws ought to participation in the formalation of 
them,” 

Woodward noted that the Senate represented the interest of sovereign states and 
that no state was disadvantaged due to its population because the Constitution 
granted each slate an equal number ofSenate votes. He acknowledged the distinction 
between the Territory of Columbia and stotes and argued that the Territory, whose 
residents were citizens of the United States, should be considered half a state and 
thus entitled to one vote in the Senate. With respect to the House of Representatives, 
Woodward simply contended that House Members were representatives of the 
people, and that the citizens of the Tenitory of Columbia were therefore entitled to 
representation in the House equivalent to tiieir population and consistent with the 
democratic principal of “consent of the governed.” 


’ Woodward, quoted in 'f<oyes, passim. 
" Woodward, quoted in Noyes, p. 195. 
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It took another eighty-seven years before the first proposed constitutional 
amendment providing for voting representation in Congress for the District of 
Columbia was formally introduced by Senator Henry Blair of New Hampshire, 
During the SO"* Congress, on April 3, 1888, Senator Blair introduced a resolution 
identical in its intent to that of the Woodward proposal of 1801 . The Blair proposal 
was submitted on behalf of Appleton P. Clark and was accompanied by a letter which 
was printed in the Congressional Record.^ On April 5, 1888, the Senate Judiciary 
Committee was discharged from considering the resolution. Senator Blair 
reintroduced a modified version of the proposed amendment, S. J. Res. 82, on May 
15, 1888. 

During the 51*’ Congress, Senator Blair reintroduced both proposals as S.J.Res. 
1 1 and S.J.Res. 18. The Senate Committee on Privileges and Elections responded 
to both bills adversely. On September 17. 1890, Senator Blair addressed the Senate 
on the subject of the District of Columbia representation in Congress. His statement 
referred to many of the arguments in support of voting representation in Congress, 
It admonished the Senate for what the Senator characterize as the hasty disposition 
of the amendments he introduced, noting that 

This [the lack of voting representation in Congress for citizens of the District] is 
no trifling matter, and 1 verily believe that it constitutes a drop of poison in the 
heart of the Republic, which, if left without its antidote, will spread virus through 
that circulation which is the life of our liberties.'® 

In the years between 1902 and 1917, several bills proposed constitutional 
amendments entitling the District to two Senators and representation in the House in 
accordance with its population. Although the Senate District Committee held a 
hearing on S. J. Res. 32, in 1916, the Senate took no further action on the resolution. 

On January 27, 1917, Senator Chamberlain introduced S.J.Res. 196 in the 64* 
Congress. The bill empowered Congress to recognize the citizens of the District as 
citizens of a state for the purpose of congressional representation, The resolution 
gave Congress the power to determine the structure and qualifications of the 
District’s delegation, essentially allowing Congress to act as a state legislature in 
conformance with Article I, Sec. 4, Clause 1 of the Constitution, Congress would 
have been empowered to provide the District with one or two votes in the Senate and 
such votes in the House that it would be entitled based on its population. The 
resolution was noteworthy because it was the first resolution to be introduced that 
would have permitted, rather than mandated that Congress grant District residents 
voting representation in Congress. Between 1917 and 1931, at least 15 resolutions 
of this type were introduced." 


^ Senator Henry Blair, Remarks in the Senate, Congressional Record, vol. XIX, April 3, 
1888, p. 2637. 

Senator Henry Blair, Remarks in the Senate, Congressional Record , vol XXI, September 
17, 1890, p, 10122. 

" Noyes, p. 207, 




261 


CRS-6 

Continued Efforts, in March 1967, Rq>resetitative Emanuel Celler, chair of 
the House Judiciary Committee, introduced a legislative proposal on behalf ol 
President Lyndon Johnson granting District residents voting representation in 
Congress. The proposal — H.J.Res. 396 — sought to authorize one voting 
Representative and granted Congress the authority to provide, through legislation, 
additional representation in the House and Senate, up to the number the District 
would be entitled were it a state. The House Committee on the Judiciary held 
hearings on the Johnson proposal, as well as others, in July and August 1967. On 
October 24 , 1967, the Committee reported an amended version of the resolution to 
allow full voting representation for the District of Columbia; two Senators and the 
number of Representatives it would be entitled if it were a state. No other action was 
taken on the resolution during the 90* Congress. 

In 1970, the Senate Judiciary Subcommittee on Constitutional Amendments 
held hearings on two constitutional amendments (S.J.Res. 52 and S.J.Res. 56) 
granting voting representation in Congress to District residents, but did not vote on 
the measures. Instead, Congress passed H.R. 18725, which became P.L. 91-405, 
creating the position of nonvoting Delegate to Congress for the District in the House 
of Representatives. 

States Fail to Ratify Constitutional Amendment. In 1972 and 1976 
constitutional amendments (H.J.Res. 253, 92*^ Congress and H.J.Res. 280, 94* 
Congress), introduced by the District’s Delegate to Congress, Walter Fauntroy, 
granting voting representation to citizens of the District were reported to the House 
Judiciary Committee. Only the 1 976 proposal reached the House floor where it was 
defeated by a vote 229- 181. Representative Don Edwards reintroduced the proposed 
constitutional amendment as H.J.Res. 554 in the 95* Congress on July 25, 1977, It 
passed the House on March 2, 1978, by a 289-127 margin. On August 22, 1978, the 
Senate approved the resolution by a vote of 67-32. The proposed amendment, having 
been passed by at least two-thirds of each house, was sent to the states, The 
amendment provided that— forthe purposes of electing members oftheU.S. Senate 
and House of Representatives and presidential electors, and for ratifying amendments 
to the U.S, Constitution — the District of Columbia would be considered as if it were 
a state. Under the Constitution, a proposed amendment requires ratification by three- 
fourths of the states to take effect. In addition. Congress required state legislatures 
to act on ratification within seven-year of its passage.'^ The D.C. Voting Rights 
Amendment was ratified by 16 states, but expired in 1985 without winning the 
support of the requisite 38 states. 

Renewed Efforts. On June 3, 1992, during the 102'"’ Congress, 
Representative James Moran introduced H.J.Res. 501, a proposed constitutional 
amendment declaring that the District, which constitutes the seat of government of 
the United Stales, be treated as a state for purposes of representation in Congress, 
election of the President and Vice President, and Article V of the Constitution, which 
delineates the process for amending the Constitution. The resolution was referred to 
the House Judiciary Committee, where no action was taken. 


' ^ The seven-year period does not appear in the Constitution, but it has become customary 
over time. 
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Retrocession 

Retrocession as a remedy for achieving voting representation for District 
residents was debated by Congress during the first years foUowing the establishment 
of the federal capital. Retrocession proposals typically would relinquish all but a 
portion of the city of Washington to Maryland, providing voting representation for 
the city residents located outside the designated federal enclave. Retrocession could 
increase Maryland’s congressional delegation by at least one additional seat in the 
House of Representatives and provide District residents in the newly retroceded area 
with voting representation in the Senate. According to proponents, retrocession and 
the concurrent creation of a federal enclave may address the constitutional provision 
regarding Congress’ authority to exercise exclusive legislative control over the 
federal district. If past history is a guide, retrocession would probably be contingent 
upon acceptance by the state of Maryland. Although, parts of the District was 
retroceded to Virginia in 1846, modem retrocession is a judicially and politically 
untested proposition. (See discussion of Virginia retrocession later in this report.) 

Opponents of retrocession note that the adoption of such a measure could force 
Congress to consider the repeal of the 23"* Amendment to the Constitution, which 
grants District residents representation in the electoral college equivalent to the 
number of Senators and Representatives in Congress it would be entitled to if it were 
a state. If the amendment were not repealed, the net effect would be to grant a 
disproportionately large role in presidential elections to a relative small population 
residing in the federal enclave. 

Early Debates. On February 8, 1803, Representative John Bacon of 
Massachusetts introduced a motion seeking “to retrocede that part of the Territory of 
Columbia that was ceded by the states of Maryland and Virginia.” The motion made 
retrocession contingent on the state legislatures agreeing to the retrocession.'^ During 
the debate on the motion supporters of retrocession asserted that — 

• exclusive jurisdiction over the District was not necessary or useful 
to the national government; 

• exclusive control of the District deprived the citizens of the District 
of their political rights; 

• too much of Congress’ time would be consumed in legislating for 
the District, and that governing the District was too expensive; 

• Congress lacked the competency to legislate for the District because 
it lacked sensitivity to local concerns; and 

• the District was not a representative fonn of government as 
structured, and thus denies citizens of the nation’s capital the right 
of suffrage. 

On the other hand, opponents of Bacon’s retrocession proposal argued that — 

• the national government needed aplace unencumbered by state laws; 


Annals of Congress, ""'Congress, 2dSess., Dec. 6, 1803 to March 3, 1803 and Appendix. 
(Washington, 1803) p. 486^91 and 494-510. 
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• District residents had not complained orpetitioned the Congress on 
the question of retrocession; and that Congress could not retrocede 
the land without the consent of the citizens; 

• the District might be granted representation in Congress when it 
achieved sufficient population; 

• the expense of administering the District would decrease over time; 

• retroceding the land removed the national government of any 
obligation to remain in place; and 

• the cession of land and Congress’s acceptance constituted a contract 
that could only be dissolved by all parties involved including the 
states of Maiy’land and Virginia, Congress, and the people of the 
District. 

The Bacon motion was defeated by a vote of 66 to 26 . 

A year later, on March 17, 1804, Representative John Dawson introduced a 
similar provision that would have retroceded all of the Virginia portion of the 
Territory of Columbia to Virginia, and all but the city of Washington to Maryland. 
The House postponed a vote on the resolution until December 1 804. On December 
31, 1804, Representative Andrew Gregg called up the motion seeking retrocession 
of the District of Columbia to Virginia and Maryland. The House elected to postpone 
consideration of the resolution until January 7, 1805. During three days, from 
January 7 to 10, the House debated the merits of retroceding the District of Columbia 
to Virginia and Maryland, excluding the city of Washington. During the debate, 
concerns about the disenfranchisement of District residents and the democratic 
principle of no taxation without representation clashed with efforts to create an 
independent and freestanding federal territory as the seat of the national government. 
The House again rejected a resolution allowing for the retroceding of Maryland and 
Virginia lands. 

Virginia Retrocession. In 1840 and 1841, ihecitizensof Alexandria sought 
congressional action that would retrocede the area to Virginia. Five years later, on 
July 9, 1 846, the District territory that lay west of the Potomac River was retroceded 
to Virginia by an act of Congress. The retroceded area represented about two-fifths 
of the area originally designated as the District. 

Largely because Virginia agreed to the retrocession, there was no immediate 
constitutional challenge to the change. During the debate on retrocession, issues of 
the constitutionality of the Virginia Retrocession Act were raised. Opponents argued 
that the retrocession required the aj^roval of a constitutional amendment. In 1869, 
Representative Halbert E. Paine submitted a resolution that was referred to the 
Committee on Elections and that challenged the seating of Virginia’s 7'*’ 
Congressional District’s representative, Rejn-esentative Lewis McKenzie. 
Representative Paine asserted that the retrocession of Alexandria was 
unconstitutional and requested a review by the Committee on the Judiciary. No 
action was taken. 


U.S. Congress. Journal ofthe House of Rejwesentative. 41“ Cong. 2"* sess. {Washington 

(continued...) 
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Constitutional Challenge to Virginia Retrocession. The constitutional 
question concerning retrocession to Virginia was not reviewed by the Supreme Court 
until 1875. Jn 1875, the Supreme Court in v. rendered a decision 

that allowed the retrocession to stand, but did not rule on the constitutionality of tlie 
Virginia retrocession. The Court noted that since the parties to the retrocession (the 
federal government and the state of Virginia) were satisfied with its outcome, no 
third party posed sufficient standing to bring suit. In essence, retrocession was an 
accepted fact, a fait accompli. On December 17, 1896, the Senate adopted a 

resolution introducedbySatatorJamesMcMiUandirecting the Department of Justice 

to determine what portion of Virginia was originally ceded to the United States for 
the creation of the District of Columbia, under what legislative authority was the 
Virginia portion of the District retroceded, whether the constitutionality of such 
action had been judicially determined, and to render an opinion on what steps must 
be taken for the District to regain the area retroceded to Virginia.'* 

The Attorney General of the United States, although offering no opinion on the 
constitutionality of the retrocession, noted that Congress could only gain control of 
the retroceded area if territory was again ceded by Virginia and accepted by 
Congress.'’ On February 5, 1902, a joint resolution introduced in the House and 
Senate (S.Res, 50) again raised the question of the constitutionality of the 
retrocession of land to Virginia and directed the Attorney General of the United 
States to seek legal action to determine the constitutionality of the retrocession and 
to restore to the United States that portion of Virginia that was retroceded should the 
retrocession be judged unconstitutional.'* On April II, 1902, Senator George F. 
Hoar, Chairman of the Senate Judiciary Committee, submitted a report to the Senate 
(Senate Report 1078) which concluded that the question of retrocession was a 
political one, and not one for judicial consideration. The Committee report 
recommended that the resolution be adversely reported and indefinitely postponed, 

Maryland Retrocession. From 1838toiheCivil War.anuraberofbills and 
resolutions were introduced to retrocede part or all of the Maryland side of the 
District. Some of these linked retrocession to the abol ition of slaveiy in the Nation’s 
capital. All failed to win passage. In both 1838 and 1856, Georgetown 
unsuccessfully sought retrocession to the state of Maryland. On July 3, 1838, the 


(...continued) 

Dec. 13, 1969) pp. 57-58. 

"92U,S. 130 (1875), 

Sen. James McMillan, "Original District of Columbia Territory," remarks in the Senate, 
Congressional Record , vol. XXIX, Dec. 17, 1896. p. 232. 

Amos B, Casselman, The Virginia Portion of the District of Columbia, Records of the 
Columbia Historical Society, vol. 12. (Washington, read before the Society, Dec. 6. 1909) 
pp. 133-135. 

Sen. James McMillan. “Introduction of Resolution (SR 50) Regarding Constitutionality 
of Virginia Retrocession,” remarks in the Senate, Congressional Record, vol. XXXV, Feb. 
5, 1902, p. 1319. 

U.S. Congress, Senate. "Retrocession of a Portion of (he District of Columbia to 
Virginia," Congressional Record, vol. XXXV. p. 3973. 
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Senate also considered and tabled a motion ttiat prevented consideration of a petition 
by the citizens of Georgetown to retrocede that part of Washington County west of 
Rock Creek to Maryland.^ 

In 1 848, Senator Stephen Dougin of Illinois submitted a resolution directing the 
District of Columbia Committee to inquire into die propriety of retroceding the 
District of Columbia to Maryland. The motion was agreed to by unanimous consent. 
Again, it was only a motion to study the question of retrocession. On Januaiy 22, 
1 849, Representative Thomas Flournoy introduced a motion that called for the 
suspension of the rules to enable him to introduce a bill that would retrocede to 
Maryland all of the District not occupied by public buildings or public grounds. The 
motion failed. On July 16, 1856, a bill (S. No. 382) was introduced by Senator 
Albert G. Brown directing the Committee on the District of Columbia to determine 
tlie sentiments of the citizens of the city of Georgetown on the question of 
retrocession to Maryland. The following year, on January 24, 1857, the Senate 
postponed further consideration of the measure after a brief debate concerning the 
language of the bill and its impact on consideration of any measure receding 
Georgetown to Maryland. 

Modern Era. Since the 88'*’ Congress, a number of bills have been introduced 
that would retrocede all or part of the District to Maryland; none were successful. 
Most involved the creation of a federal enclave, the National Capital Service Area, 
comprising federal buildings and grounds under control of the federal government. 
In 1963, Representative Kyi, introduced H.R. 5564 in the 88'*’ Congress, which was 
referred to the House District of Columbia Committee, but wa.s not reported by the 
Committee. The measure would have retroceded 96% of the District to Maryland 
and created a federal enclave. 

On August 4, 1965, Representative Joel Broyhill of Virginia introduced a 
measure (H.R, 10264 in the 89"* Congress) creating a federal enclave and retroceding 
a portion of the District to Maryland. Also, in 1 965, the House District of Columbia 
Committee reported H.R. 101 15, a bill combining the creation of a federal enclave, 
the retrocession of part of the District to Maiydand, and home rule provisions. The 
hill was reported by the House District of Columbia Committee (H.Rept. 89*957) on 
September 3, 1965. It would have allowed the creation of a federal enclave, and 
retrocession of the remaining part of the city not included in the federal enclave, 
contingent on the state of Maryland’s acceptance. If the Maryland legislature failed 
to pass legislation accepting the retroceded area within one year, the District Board 
of Election would be empowered to conduct a referendum aimed at gauging support 
for the creation of a charter board or commission to determine the form of 
government for the outer city. The bill provided for congressional approval of any 
measure approved by the citizrais of the affected area. 

On October 2, 1973, H.R. 10693, introduced by Representative Edith Green, 
included provisions retroceding the portion of the District ceded to the United States 
by Maryland. The bill would have retained congressional control over the federal 


U.S. Congress, Congressional Globe, Sketches of Debates and Proceedings, 25* Cong., 
2”“ sess, (Washington; 1838) pp. 297,493. 
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enclave. If the retrocession provisions of the bill had been approved, Maryland 
would have been entitled to two additional United States Representatives for the area 
retroceded until the next congressiorml reapportionment. The bill also provided nine 
years of federal payments after retrocession to Maryland to defray expenses of 
supporting a newly e.stablished local government for the retroceded area. It was 
referred to the House District of Coliunbia Committee on October 2, 1973, but no 
further action was taken. 

Since the lOlst Congress, eight bills have been introduced to retrocede some 
part of the District to Maryland.^' The bills would have maintained exclusive 
legislative authority and control by Congress over the National Capital Service Area 
(federal enclave) in the District of Columbia. Like their earlier counterparts no 
hearings or votes were held on these bills. 

Retrocession as a strategy for achieving voting representation in Congress for 
District residents arguably should address both political and constitutional issues and 
obstacles. The process would require not only tlie approval of Congress and the 
President, but also the approval of the State of Maryland and, perhaps, the voters of 
the retroceded area. Although the Supreme Court reviewed the question of 
retrocession m Phillips v. Payne,^' in 1 875, it did not rule on its constitutionality. 

Semi-Retrocession: District Residents Voting in Maryland 

Short of retroceding all or a portion of the District to Maryland, a second option 
would allow District residents to be treated as citizens of Maryland for the purpose 
of voting in federal elections. Such an arrangement would allow District residents 
to vote as residents of Maryland in elections for the House of Representatives, and 
to have their vote counted in the election of the two Senators from Maryland This 
semi-retrocession arrangement would allow District residents to be considered 
inhabitants of Maryland for the purpose of determining eligibility to serve as a 
member of tlie House of Representatives or the Senate, but would not change their 
status regarding Congress’ exclusive legislative authority over the affairs of the 
District. 

The idea of semi-retrocession is reminiscent of the arrangement that existed 
between 1790 to 1800, the ten-yearperiod between the creation and occupation of the 
District as the national capital. During this period residents of District residing on 
the respective Maryland and Virginia sides of the territoiy' were allowed to vote in 
national elections as citizens of their respective states and in fact voted in the 1800 
presidential election. 

Initial Efforts. Several bills have been introduced since 1970 to allow District 
residents to vote in Maryland’s congressional mid presidential elections without 


Rep. Reguia has introduced a retroce^ioubill in every Congress since the 10 1“ Congress. 
These include H.R, 4195 (lOl’^ Congress); RR. 1204 (102"^ Congres.s): H.R. 1205 (103"“ 
Congress); H.R. 1028 (104th Congress); H.R. 831 (105“' Congress); H.R. 558 (106'^ 
Congress); H.R. 810 (107* Congress); and H.R. 381 (108th Congress). 

“92U.S. 130 (1873). 
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retroceding the area to Maryland. During the 93"* Congress, on January 30, 1973, 
Representative Charles Wiggins introduced H..J.Res. 263, aproposed constitutional 
amendment would have considered the District a part of Maryland for the purpose 
ofcongressional apportionment andrcp^eittation. Underthisbill,Districtresidents 
would have been subject to all the requirements of the laws of Maryland relating to 
the conduct of elections and voter qualification. The bill was referred to the House 
Committee on the Judiciary where no further action was taken. 

OnMarebb, 1990, Representative Stjmford Parris introduced H.R. 4193, the 
National Capital Civil Ri^ts Restoration Act of 1990. The bill would have given 
District residents tlie right to cast ballots in congressional elections as if they were 
residents of Maryland. It also would have maintained the District’s governmental 
structure, and wa.s offered “as a workable way to change the [status quo] which 
represents taxation without representation” tuid as an alternative to a statehood 
measure, H.R. 51, introduced by Delegate Walter E. Fauntroy of the District of 
Columbia?’ District oflRcials and some members of the House, most notably 
Representatives Constance Morelia and Sleny Hoyer, who represented the two 
Maryland congressional districts adjacent to the District of Columbia, opposed the 
bill. Opponents of H.R. 4 1 93 argued that it was not a practical means of addressing 
the District's lack of voting representation in Congress and that it could further cloud 
the District’s status. Both bills were referred to tire House District of Columbia 
Committee, but received no further action. 

In defending the proposal. Representative Parris noted his opposition to 
statehood for the District and offered this explanatioo of his proposal in a letter 
published in the Washington Post on March 18, 1990. 

This approach would allow the government of the District to remain autonomovus 
from Ae Maryland state government. D.C. residents would continue to vote for 
a mayor and a city council, and would not participate in Maryland elections for 
state positions such as delegate, state senator and governor. The reason for this 
is the constitutional mandate that the nation’s coital remain under the exclusive 
legislative jurisdiction of Congre-ss. 

There is an important distinction between this action and the Voting Rights 
Constitutional Amendment proposed In 1978. That action, rejected by the states, 
called for the election of members of Congress from the District. It did not, as 
my proposal does, elect those members as part of the Maryland delegation. 
Tliere i.s also a distinction between this and proposals simply to turn the District 
over to Maryland [retrocession]. With my proposal, there is no need to delineate 
the federal enclave, and there would not be a requirement to obtain the approval 
of the Maryland legislature. 

I do not propose thi.s because the push for statehood mi^t pass; on the contrary, 

I am certain that given the political and practical problems feeing the District, the 
unconstitutionality of statehood, and the positions taken by members of Congress 
during the most recent statehood debate, that stat^ood would not pass. 


H.R. 5 1 had 6 1 cosponsors in the House. A companion bill was introduced in the Senate, 
S. 2647 by Sen. Kctinedy wife five cosponsors. H.R. 4193 had three cosponsors in the 
House, but no companion bill in the S^iate. 
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Rather, I take this action because the cunent injustice should be corrected, and 

this proposal is the only one that takes into account the constitutional limitations 

on statehood and the con^Uing case torestorevotingrights in national elections 

to District residents.” 

Representative Parris contended that the proposal did not require the approval 
of the Maryland legislature or a referendum vote by District citizens. The proposal 
did raise questions of constitutional law, apportionment, and House procedure. It 
would have provided Maryland one additional seat in tlie House of Representatives, 
increased the size of the House temporarily until the 2000 reapportionment and 
allowed the District’s Delegate to Congress to serve as a member of the House of 
Representatives from Maryland until the date of the first general election occurring 
after the effective date of the act. 

Recent Efforts. This approach had not been reintroduced in succeeding 
Congresses until the 108* Confess when Representative Dana Rohrabacher 
introduced the District of Columbia Voting Ri^ts Restoration Act of 2004, H.R. 
3709. The bill was referred to the House Administration Coimnittee. the House 
Judiciary Committee, and House Committee on Government Reform, which held a 
hearing on June 23, 2004. When introducing his bill. Representative Rohrabacher, 
noted the purpose of this bill was to restore voting rights to District residents that 
Congress severed with the passage of the Organic Act of 1 80 1 . Representative 
Rohrabacher introducedasimilarmeasure.H.R. 190,duringthe 1 09"’ Congress. The 
bill was referred to the House Administration Committee, the Government Reform 
Committee, and the House Judiciary Committee’s Subcommittee on the Constitution, 
A similar measure has been introduced in the 1 10* Congress (H.R. 492). It would; 

• treat District residents as Maryland voters for the purpose of federal 
elections, thus allowing District voters to participate in the election 
of Maryland’s delegation to the House and Senate; 

• allow District residents to run for congressional and senatorial seats 
in Maryland; increased the size of the House by two additional 
members until reapportloiunent following the 2010 decennial 
census; 

• classify the District as a unit of local government for the purpose of 
federal elections and subject to Maryland election laws; 

• give one House seat to Maryland and require most, if not all, of the 
city to be designated a single congressional district, as population 
permits, 

• direct the clerk of the House to notify the governor of the other state, 
mostly likely Utah, that it is entitled to a sesU based on the 
apportionment report submitted to the Congress by the President in 
2001; 

• repeal the 23"* Amendment, which allows the District to cast three 
electoral voles in presidential elections; and 


Rep, Stanford Parris. “Voting Rights, Yes, A New Status, No.” The Washington Post 
March 18, 1980. p, b8. 
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• allow citizens in the District to vote as Maryland residents in 
elections for President and Vice President. 

The bill raises several policy questions reJating to state sovereignty and tlie 
imposition of federal mandates — 

• Can Congress, without the consent of the state, require the slate of 
Maryland to administer or supervise federal elections in the District? 

• Does transferring administrative authority and associated costs for 
federal elections in the District to the state of Maryland constitute an 
unfunded mandate? 

• Who should bear the additional cost of conducting federal elections 
in the District? 

• Is the proposal constitutional? 

• Does the measure require an affirmative vote of the citizens of 
Maryland or the Maryland legislature? 

Semi-retrocession arguably rests on uncertain ground. The constitutionality of 
the concept has not been tested in the courts. Semi-retrocession raises questions 
relating to state sovereignty and the power of Congress to define state residency for 
the purpose of voting representation in the national legislature. Further, since the 
proposal does not make the District a state, it might violate Article 1 , Section 2 of the 
Constitution and the H'" Amendment to the Constitution. Article 1, Section 2 
requires Representatives to be chosen from the states. The 14* Amendment is the 
basis forthe “one-person, one-vote” rule fordefuiingand apportioning congressional 
districts in the states. 

Statehood 

In the past, statehood has been granted by a simple majority vote in the House 
and the Senate and the approval of the President. However, according to some 
scholars, the District’s unique status raises constitutional questions about the use of 
this statutory method to achieve statehood. Article IV, Section 3, of the Constitution 
identifies certain requirements for admission to the Union as a state. The Article 
states that; 

New States may be admitted by Uie Confess into this Union; but no new State 
shall be formed or erected within the jurisdiction of any other State; nor any 
State be formed by the junction of two or more Stales, or Parts of the States, 
witliout the consent of the legislatures of the States concerned as well as of the 
Congress. 

Some opponents of statehood contend that this article implies that the consent 
of Marylmid w^ould be necessary to create a new state out of its former territory. 
They note that Maryland ceded the land for the creation of a national capital. This 
could raise a constitutional question concerning whether Maryland could object to 



270 


CRS-15 

the creation of another state out of temtory ceded to the Untied States for the creation 
of the national seat of government, the District of Columbia. In addition, it could be 
argued that the granting of statehood for the District would violate Article I, Section 
8, Clause 17, which gives Congress exclusive legislative control of the District. 
Because of these constitutional issues, most statehood proposals for the District have 
sought to achieve statehood through the constitutional amendment process. 

Granting statehood to the District of Columbia would settle the question of 
congressional representation for District residents. A ratified constitutional 
amendment granting statehood to the District would entitle the District to full voting 
representation in Congress. As citizens of a state, District residents would elect two 
Senators and at least one Representative, depending on population. 

Modern History. In 1983, when it became evident that II. J. Res. 554 — a 
proposed constitutional amendment granting voting rights to District residents — 
would fail to win the 38 state votes needed for ratification, District leaders embraced 
the concept of statehood for the District of Columbia. The statehood effort, however, 
can be traced back tol921.” Statehood legislation in Congress has centered around 
making the non-federal land in the District the nation’s 5U‘ state. Several supporters 
of voting representation in Congress for District residents believe that statehood is 
the only way for citizens of the District to achieve full congressional representation. 

Since 1 983, there has been a continuing effort to bring statehood to the District 
— an effort that was most intense from 1987 through 1993. Since the 98"’ Congress, 
13 statehood bills have been introduced.^® On two occasions. House bills were 
reported out of the committee of jurisdiction, resulting in one floor vote. D.C. 
Delegate Walter E. Fauntroy introduced H.R. 51, 100* Congress, in 1987 to create 
a state that would have encompassed only the non-federal land in the District of 
Columbia. While the bill was reported out of the House District of Columbia 
Committee, no vote was taken on the House floor. On a second statehood bill, H.R. 
51, introduced by Delegate Eleanor Holmes Norton in the 103'^ Congress, in 1993, 
the measure was reponed from the Committee on the District of Columbia, and a vote 
was taken on the House floor on November 21, 1993, withatally of 277-153 against 
passage. 


" to November and December 1921 , and January 1922, during the 67'' Congress, the Senate 
held hearings on S.J.Res. 133, which would have granted statehood to the District. 

'' In the 98'^ Congress, Del. Fauntroy introduced H.R. 3861 on Sept. 12, 1983 and Sen 
Kennedy introduced S. 2672 on May 15, 1984. In the 99* Congress, Del. Fauntrov 
introduced H.R. 325 on Jan. 3, 1985; Sen. Kennedy introduced S. 293 on Jan. 24, 1985. In 
the 100*’ Congress, Del. Fauntroy introduced H.R. 51 on Jan. 6, 1987; Sen. Kennedy 
introduced S. 863 on March 26, 1987. In the lOPCongress, Del. Fauntroy introduced H.R. 
51 on Jan. 3, 1989; Sen. Kennedy introduced S. 2647 on May 17, 1990 In the 102"“ 
Congress, Del. Norton introduced H.R. 2482 on May 29. 1991; Sen. Kennedy introduced 
S. 2023 on Nov. 22, 1991. In the 103"* Congress, Del. Norton introduced H.R, 51 on Jan 
5, 1993; Sen. Kennedy introduced S. 898 on May 5, 1993. In the 104* Congress Del 
Norton introduced H.R. 5 1 on Jan. 4, 1995. 
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Other Statutory Means 

On July ] 4, 1 998, during the 105"' Congress, Delegate Eleanor Holmes Norton 
introduced H.R, 4208, a bill providing fiill voting representation in Congress for the 
District of Columbia. The bill was referred to the Committee on Judiciary, 
Subcommittee on the Constitution, where no action was taken. The bill was 
noteworthy in that it did not prescribe methods by which voting representation was 
to be obtained such as a constitutional amendment. Nor did the Norton bi 11 include 
language typically found in other measures that defined or declared the District a 
state for the purpose of voting representation in Congress. The measure suggested 
that Congress might provide voting representation by statute, a constitutionally 
untested proposition. 

During the 109'’' Congress two bills were introduced that sought to provide 
voting representation to the citizens of the District of Columbia by eschewing 
methods used in the past such as a constitutional amendment, retrocession, semi- 
retrocession and statehood. TTie bills would have provided District citizens with 
voting rights in Confess by designating the District as a state (virtual statehood) or 
by designating the District as a congressional district. 

Virtual Statehood. Much of the latest thinking on securing voting rights for 
citizen’s of the District centers on the premise that Congress has the power to define 
the District as a state for the purpose of granting voting representation. Proponents 
of virtual statehood note that the District is routinely identified as a state for the 
purpose of intergovernmental grant transfers, that Congress’ authority to define the 
District as a state under other provisions of the Constitution has withstood Court 
challenges,^’ and that Congress has passed legislation allowing citizens of the United 
States residing outside the country to vote in congressional elections in their last state 
of residence.^® They also note that the Constitution gives Congress exclusive 
legislative control over the affairs of the District and thus the power to define the 
District as a state. Opponents argue that the District lacks the essential elements of 
statehood, principally an autonomous state legislature, charged with setting the time, 
place and manner for holding congressional elections. 

During the 1 09'*' Congress Delegate Eleanor Holmes Norton and Senator Joseph 
Liebennan introduced identical bills in the House and Senate (H R. 398/S. 195; No 
Taxation Without Representation Act of 2005) that would have treated the District 
as a state for the purpose of congressional representation, in addition, the bill would 
have 

• given the District one Representative with full voting rights until the 
next reapportionment; 

• granted full voting representation to District citizens, allowing them 
the right to elect two Senators, and as many Representatives as the 


’’ SeeSsoulenburgv. Hemick, 129 U.S. 141 (1889) (Art. I, Sec. 8, Clause 3— Commerce 
Clause); Callanv. Wilson, 127U.S. 540, 548 (1988) (Sixth Amendment — District residents 
are entitled to trial by jury). 

“ The Uniform and Overseas Citizens Absentee Voting Act, 100 Stat. 924, 
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District would be entitled to based on its population following 
reapportionmenl; 

• pennanently increased the size of the House from 435 to 436 for the 
purpose of future reapportionment. 

The proposal raised several questions, chief among them, whether Congress has 
the legal authority to give voting representation to District residents. The bill 
differed significantly from the other measures introduced in during the 109''’ 
Congress. H.R. 398 would have provided citizens of the District with voting 
representation in both the House and the Senate, unlike the other measures which 
would provide representation only in the House. 

Congressional District. A proposal introduced by Representative Tom 
Davis, during the 109’*’ Congress (H.R. 5388: District of Columbia Fairness and 
Equal Representation Act of 2006) would have designated the District of Columbia 
a congressional district. This bill, which was reported out of the House Government 
Reform Committee on May 16,2006,superced^ H.R. 2043. H.R. 5388 would have 

• designated the District of Columbia as a congressional district for 
the purpose of granting the city voting representation in the House 
of Representative; and 

• permanently increased the number of members of the House of 
Representative from 435 to 437. One of the two additional seats 
would be occupied by a Representative of the District of Columbia; 
the other would be elected at-large from the state of Utah based on 
2000 decennial census of the population and apportionment 
calculations which placed Utah in the 436 position. This is one seat 
shon of the 435 seats maximum size of the House. 

The bill was also referred to the House Judiciary Committee, Subcommittee on 
the Constitution, which held a hearing on the bill on September 1 4, 2006, but did not 
report it out of committee. Under the bill, both new Members would have full voting 
rights, allowing the Member to vote in committee and on the House floor. H.R. 5388 
was among the most recent in a long series of efforts aimed at giving District 
residents voting representation in Congress, a scries that extends back to 1801. 

The bill’s proposed creation of an at-large congressional district for Utah was 
cited as a hurdle to it being reported out of the Subcommittee on the Constitution. 
The proposed creation of an al-Iarge congressional district for Utah is not without 
precedent. According to the Historical Atlas of United States Congressional 
Districts the use of at-large congre.ssional district lasted frtmi the 33’'* Congress 
(1853-1855) to the 89'*’ Congress (1965-1967). Such districts were used for one of 
several reasons. The state legislature 

• could not convene in time to redistrict; 

• could not agree upon a new redistricting plan; 

• decided not to ledistrict; or 
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• decided to use this method as a part of its new redistricting 
plan.^’ 

The idea of an at-large District raised questions about the measure’s 
constitutionality. In response, on December 4, 2006, the Utah legislature approved 
by a vote of 23 to 4 in the Senate and 51 to 9 in the House, a redistricting map 
creating a 4'^ congressional district for the state. The move was seen by supporters 
of voting rights for the District as removing a significant impediment to the bill’s 
consideration by the full House of Representatives during the 109”’ Congress. 
However, a floor vote on the measure was not possible before the 109”’ Congress 
adjourned following the 2006 congressional elections. 

On January 9, 2007, Delegate Eleanor Holmes Norton and Representative Tom 
Davis introduced H.R. 328, which includes many of the same provisions included in 
H.R. 5388. The bill does not include the most controversial provision included in 
H.R, 5388, namely, the creation of an at-large congressional district for Utah. 
Instead, the bill requires Utah to create a fourth congressional district. 


Analysis 

Over the two hundred year history of the Republic, citizens of the District of 
Columbia have sought political and judicial redress in their efforts to secure voting 
representation in Congress, in 2000, the Supreme Court affinned a decision by a 
three-judge panel of the United States District Court of the District of Columbia in 
the case of Adams v. Clinton.^ which rejected a petition from District residents 
seeking judicial redress in their effort to secure voting representation in the national 
legislature. The Court ruled that District residents did not have a constitutional right 
to voting representation in Congress, but Congress has the power to grant voting 
rights to District residents through the political process including options outlined in 
this report. 

Any of the options outlined in this report must be able to withstand political and 
constitutional challenges. Some, such asaconstitutional amendment or retrocession 
are more problematic than others. Others such as statehood, which can be achieved 
by statute, may trigger other constitutional issues. All must overcome what some 
observers consider conflicting provisions of the Constitution. Namely, Art. 1, Sec. 
2, of the Constitution which states that the House of Representative shall be 
composed of members chosen every two years by the people of the several states and 
Art. 1, Sec. 8, Clause 17 which conveys exclusive legislative authority in all cases 
whatsoever over the affairs of the District of Coliunbia. 


Kenneth C. Martis. Congressional Districts in The Historical Atlas of United States 
Congressional Districts: 1789-1993 (New York, NY, The Free Press, 1982) p. 5. 

90 F. Supp. 2d 35 (D,D.C.2000), termed sub nom. Alexander v. Mincta, 531 U.S. 940 
{2000)(cites to later proceedings omitted). 
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It can be argued that, given the District’s unique status as the seat of the national 
government and a strict reading of the Constitution, the only fail-safe avenues that 
exist to provide District residents voting rights in the national legislature are a 
constitutional amendment or statehood, which could be achieved by statute. The 
former — a constitutional amendment — offers a degree of finality and permanence 
in settling the question of District voting representation in the national legislature, but 
the process of winning approval of such an amendment is by no means easy. To be 
successful, proponents of a constitutional amendment in support of District voting 
rights must win the support of — 

• two-thirds majority in both Houses of Congress. The amendment 
must then be ratified by three-fourths of the states (38 states) in a 
state convention or by a vote of die state legislatures; or 

• two-thirds of the state legislatures may call for a Constitutional 
Convention for the consideration of one or more amendments to the 
Constimtion. If approved, the amendments must be ratified by 
three-fourths of the states (38 states) in a state convention or by a 
vote of the state legislatures. 

The amendment process could take years and prove unsuccessful, as was the 
case with the D.C. Voting Rights Amendment of 1978, which was ratified by 16 
stales, but expired in 1985 without winning the support of the requisite 38 states. 

Retrocess ion, the ceding of part of the District back to Maryland, has not been 
fully tested in the courts. Retrocession as a strategy for achieving voting 
representation in Congress for District residents arguably should address both 
political and constitutional issues and obstacles. Given the Virginia experience, the 
process would require not only the approval of Congress and the President, but also 
the approval of the State of Maryland and, perhaps, the voters of the retroceded area. 
Although the Supreme Court reviewed the question of retrocession in Phillips v. 
Payne?' in 1876, it did not rule on its constitutionality. Moreover, retrocession 
would require some portion of the District to remain a federal enclave in 
conformance with Anicle 1, Sec. 8, Clause 17 of the Constitution, which requires 
Congress to exercise exclusive legislative control over the “Scat of the Government 
of the United States.” 

Semi-retrocession bills would result in a unique arrangement between citizens 
of the District of Columbia and Maryland. Such bills would allow District residents 
to vote in Maryland congressional elections based in part on the theory of residual 
citizenship, that is the idea that District residents retained residual rights as citizens 
of Maryland, including voting rights after the land creating District was ceded to the 
federal govermnent. The theory was rejected by the Supreme Court. ]n Albaughv. 
Tawes?^ the Supreme Court rejected the contention that District residents retained 
residual rights as citizens of Maryland, specifically, the right to vote in Maryland. 
The case involved a Republican candidate who lost the nomination election for the 
United States Senate. The candidate, William Albaugh, filed suit seeking a j udgment 


92 U.S. 130(1875). 
379 U.S. 27 (1964). 
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declaring the District a part of Marylaid and ordering Maryland state officials (the 
Governor and the Secretary of State ) to declare die priraarv' and any future elections 
voided because District residents did not vote. The Court held that District residents 
had no right to vote in Maryland elections. 

Statehood is a much simpler process, but it is no less politically sensitive. 
Article IV of the Constitution gives Congress the power to admit new states into the 
Union, The Article does not prescribe the method, and die process has varied over 
time. Congress could by statute, convey statehood to some portion of the District. 
It must be noted that if Congress conveyed statehood on what is now the District, a 
portion of the District would have to remain a federal enclave since Article I, Sec. 8, 
Clause 17, of the Constitution requires a portion of the District, not exceeding ten 
square miles, to be maintained as the “Seat of Government of the United States.” 
The statehood option should include Congress introducing a constitutional 
amendment repealing the 23'** Amendment granting District residents three votes in 
the Electoral College. Observers argue that if the amendment is not repealed it could 
result in conveying significant political power in presidential elections to the few 
District residents remaining in the federal enclave. 

Bills that would convey voting rights to the District Delegate to Congress by 
defining the District as a slate (virtual- statehood and other means) may conflict with 
Article I, Sec. 2, of the Constitution which conveys voting rights to representatives 
of the several states. Despite the constraints of Article 1, Sec. 2, advocates of voting 
rights for District residents contend that the District Clause (Art. 1, Sec, 8) gives 
Congress the power to define the District as a state. As Congress has never granted 
the Delegate from the District of Columbia a vote in the full House or Senate, the 
constitutionality of such legislation has not been before the couns. In general 
however, courts such as the three-judge panel in Adams v. Clintor?^ have not looked 
favorably upon the argument that the District of Columbia should be considered a 
state for purposes of representation in the Congress. Some commentators have 
suggested that Congress, acting under its authority over the District, has the power 
to confer such representation.” Other commentators, however, have disputed this 
argument,” In addition, District voting rights proponents can point to the Uniform 
and Overseas Citizens Absentees Voting Act, as an ex^nple of Congress’ authority 
to provide voting rights to citizens who are not residents of a state, A full analysis 
of these legal arguments can be found at CRS Report RL33824, The Constitutionality 
of Awarding the Delegate for the District of Columbia a Vote in the House of 
Representatives or the Committee of the Whole, by Kenneth R. Thomas. 


” 90 F. Supp. 2d 35 (D.D.C.2000), affirmed sub nom. Alexander v. Mineta, 531 U.S. 940 
(2000). 

” See, c.g., Viet Dinh and Adam H. Chames, The Authority of Congress to Enact 
Legislation to Provide the District of Columbia wift Voting Representation in the House of 
Representatives 9 (2004) [report submitted to the House ^mmittee on Government 
Reform)available at D.C. Vote Website at [http://www.dcvote.org/pdfs/congress/vietdinh 
1 12004.pdf,] 

“ See. e.g., District of Columbia Fair and Equal House Voting Rights Act of 2006, before 
the Subcommittee on the Constitution, H.R. 5388, 109“' Cong., 2"“ Sess. 61 (testimony of 
Professor .Tonathon Turley). 
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Appendix A: Woodward Proposal 

Resolved that the following be recommended to die Legislatures of the several states 
as an Article in addition to, and amraidment of die constitution of the United States. 

ARTICLE 

The Territory' of Columbia shall be entitled to one Senator in the Senate of the 
United States; and to a number of members in the Hoase of Representatives 
proportionate to ite population. Before it shall have atteined a population 
sufficient to entitle it to one representative it shall be entitled to a member, who 
shall have the right to deliberate and receive pay, but not to vote. It shall also be 
entitled to one elector for a Presidwit and Vice President of the United States, 
until it shall have attained a sufficient population to entitle it to one 
representative, and then it shall be entitled to an additional elector for ever)' 
representative.’® 


Woodward, Proposed Constitutional Ameodraentof 1801, quoted in Noyes, p. 204. 
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Appendix B: Anti-Lobbying Provisions in D.C. 
Appropriations Acts 

Congress has restricted the ability of the Government of the District of 
Columbia to lobby for voting representation. For several years, the general 
provisions of annual appropriation acts for die District have prohibited D.C. 
Government from using federal or District funds to lobby for voting representation, 
including statehood. Most recently, P.L. 109-115 — the Departments of 
Transportation, Treasury, Housing and Urban De\'elopmcnt, the Judiciary, the 
District of Columbia, the Office of President, and Independent Agencies 
Appropriations Act of 2006 — prohibits the use of District and federal funds to 
support lobbying activities aimed at securing statehood or voting representation for 
citizens of the District, in addition, the act specifically prohibits the District of 
Columbia Corporation Counsel or any other officer or entity of the District 
government from providing assistance for any petition drive or civil action seeking 
to require Congress provide for voting representation in Congress for the District of 
Columbia. The act also prohibits the use of District and federal funds to finance the 
salaries, expenses, or other costs associated with the offices of Statehood 
Representative for District of Columbia and Statehood Senator.” 

In 2005, the District passed legislation that some analysts consider a 
circumvention of Congress’ prohibition on the use of District funds to advocate for 
voting representation in Congress for citizens of the District of Columbia. On July 
6, 2005, the Council of the District of Columbia unanimously approved the “Fiscal 
Year 2006 Budget Support Emergency Act of 2005’’ (A 1 6-0 1 68). The act included 


” P.L, 109-115 include three ^>ecific provisions prohibiting or restricting the District’s 
ability to lobby for voting representation in Congress. They are as follows: “Sec. 104. (a) 
Except as provided in subsection (b), no part of tliis appropriation shall be used for publicity 
or propaganda purposes or implementation of any policy including boycott designed to 
support or defeat legislation pending before Confess or any State legislature, (b) The 
District of Columbia may use local funds provided in this title to carry out lobbying 
activities on any matter other than — (1) the promotion or support of any boycott; or (2) 
statehood for the District of Columbia or voting representation in Congress for the District 
of Columbia, (c) Nothing in this section may be construed to prohibit any elected official 
from advocating with respect to any of the issues referred to in subsection (b).” 

“Sec. 1 1 0. None of the Federal funds provided in this act may be used by the District of 
Columbia to provide for salaries, expenses, or other costs associated with the offices of 
United States Senator or United States Representative under section 4{d) of the District of 
Columbia Statehood Constitutional Convention Initiatives of 1979 (D.C. Law 3 — 171 ; 
D.C. Official Code, section ! — 123).” 

“Sec. 115. (a) None of the funds contained in this act may be used by the District of 
Columbia Corporation Counsel or any other officer or entity of the District government to 
provide assistance for any petition drive or civil action which seeks to require Congress to 
provide for voting representation in Congress for die District of Columbia, (b) Nothing in 
this section bars the District of Columbia Corporation Counsel from reviewing or 
commenting on briefs in private lawsuits, or from consulting with officials of the District 
government regarding such lawsuits.” 
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as subtitle F of Title I, the “Support for Voting Ri^ts Educational-Informational 
Activities Emergency Act of 2005 ” which appropriated $ 1 million in local funds to 
the Executive Office of tlie Mayor to support “educational and infonnational 
activities to apprise the general pubic of the lack of voting rights in the United Sates 
Congress for District residents.”’* Languageoftheact aimedat drawing adistinction 
between “educational and informatiooalactivities” and advocacy activities in suppoil 
voting rights for District residents. In fact. Section 1026(b)of the act prohibits funds 
from being used to support lobbying activities in support of voting rights for District 
residents. On April 5, 2006, the Mayor identified three entities who received a share 
of the $ 1 million to be used to conduct voter education activities. They included DC 
Vote ($500,000), The League of Women Voters of the District of Columbia 
($200,00) and Our Nation’s Capital ($300,000). 


Section 1026, Subtitle F, Title I of A16-0168. Text available at (http'.//viWw,dccounciI 
.washington.dc-us/images/00001/20050726174031.pdf]. 
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The Constitutionality of Awarding the Delegate for the 
District of Columbia a Vote in the House of 
Representatives or the Committee of the Whole 

Summary 


Two proposals have been made in the 110* Congress regarding granting the 
Delegate of the District of Columbia voting rights in the House. On January 9, 2007, 
Delegate Eleanor Holmes Norton of the District of Colundjia introduced HR. 328, 
the District of Columbia Fair and Equal House Voting Rights Act of 2007. On 
January 19, Representative Hoyer introduced H.Res. 78, which proposed House Rule 
changes allowing the District of Columbia delegate (in addition to the Resident 
Commissioner of Puerto Rico and the delegates from American Samoa, Guam, and 
the Virgin Islands) to vote in the Committee of the Whole, subject to a revote in the 
full House if such votes proved decisive. H.R. 328 has not yet been considered; 
H.Res. 78 was approved by the House on January 24, 2007, by a vote of 226*91. 

These two approaches appear to raise separate, but related, constitutional issues. 
As to H.R, 328, it is difficult to identify either constitutional text or existing case law 
that would directly support the allocation by statute of the power to vote in the full 
House to the District of Columbia Delegate. Further, that case law that does exist 
would seem to indicate that not only is the District of Columbia not a “state” for 
purposes of representation, but that congressional power over the District of 
Columbia does not represent a sufficient power to grant congressional representation. 

In particular, at least six of the Justices who participated in what appears to be 
the most relevant Supreme Court case on this issue, National Mutual Insurance Co. 
of the District of Columbia v. Tidewater Transfer Co., authored opinions rejecting 
the proposition that Congress’s power under the District Cltuise was sufficient to 
effectuate structural changes to the federal government. Further, the remaining three 
Judges, who found that the Congress could grant diversity jurisdiction to District of 
Columbia citizens despite the lack of such jurisdiction in Article III, specifically 
limited their opinion to instances where the legislation in question did not involve the 
extension of fundamental rights. To the extent that the representation in Congress 
would be seen as such a right, all nine Justices in Tidewater Transfer Co. would 
arguably have found the instant proposal lo be unconstitutional. 

H.Res. 78, on the other hand, is similar to amendments to the House Rules that 
were adopted during the 103'^ Congress. These rule changes survived judicial 
scrutiny at both the District Court and the Court of Appeals level. It would appear, 
however, that these amendments were upheld primarily because of the provision 
calling for a revote by the full House when the vote of the delegates was decisive in 
the Committee of the Whole. 


Although not beyond question, it would appear likely that the Congress does not 
have authority to grant voting representation in the House of Representatives to the 
Delegate from the District of Columbia as contemplated under H.R. 328. As the 
revote provisions provided for in H.Res. 78 would render the Delegate’s vote in the 
Committee of the Whole largely symbolic, however, the amendments to the House 
Rules would be likely to pass constitutional muster. 
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The Constitutionality of Awarding the 
Delegate for the District of Columbia a Vote 
in the House of Representatives or in the 
Committee of the Whole 


Proposed Legislation and Rule Change 

proposals have been made in the 1 IQ- Congress made regarding granting 
Dtstnct of Columbia voting rights in the House. On January 9, 

aos of Columbia introduced H.R. 

JZS, the District of Columbia Fair and Equal House Voting Rights Act of 2007, 
which would give the District of Columbia Delegate a vote in the Full House. On 
January 1 9 2007, Representative Hoyer introduced H.Res. 78," a resolution to amend 
the House Rules to allow the District of Columbia Delegate (in addition to delegates 

rommin ''''■8'" '''“*) to vote in the 

Committee of the Whole, subject to a revote in the full House if such votes proved 
decisive. Although H.R, 328 has not yet been considered, H.Res. 78 was approved 
by the House on January 24, 2007.' 

ana expanded by two Members to a total of 

43 7 Members, and the first of these two positions would be allocated to create a 
voting Member representing the District of Columbia.’ Although it is generally 


' 110* Cong, 1’* Sess. 

" no* Cong, 1 - Sess. 

"Although Puerto Rico is represented by a "Resident Commissioner,” for purposes of this 
report, such representative will be referred to as a delegate. ^ 

' The second position would be allocated in accordance with the 2000 census data and 

th^state St toh ^ M ^ ** t'^day, that 

D. C F«e. B,l! Needs Approval From Judiawy Committee, Wash. Post., May 19, 2006 

before ,b' ^ghls Ad of 201)6, 

before the Subcommittee on the Consamion, H.R. 53S8, I09tli Cong 2nd Sess 2 

™ Cougrts wouM have 

piovided that the second representative position be allocated as an at-large seat 
toThi?mo ' S^'hbremer, then-Chaimian of the House Judiciary Committee, objected 

e *Zrha oa^'TT'T T ^ plan to accommodate the added 

seat. Utah has passed a law for this pmpose, and the most recent version of the bill does not 

(continued..,) 
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accepted that the Delegate for the District of Columbia could be given a vote in the 
House of Representatives by constitutional amendment, questions have been raised 
whether such a result can be achieved by statute. 

H.R. 328 provides the following; “Notwithstanding any other provision of law, 
the District of Columbia shall be considered a Congressional district for purposes of 
representation in the House of Representatives.”* The proposal also provides that 
regardless of existing federal law regarding iq)portionment,’ “the District of 
Columbia may not receive more than one member under any reapportionment of 
members.”* The proposal also contains a non-severability clause, so that if a 
provision of the Act is held unconstitutional, the remaining provisions of H.R. 328 
would be treated as invalid.^ 

In contrast, H.Rcs. 78 only grants the District of Columbia delegate a vole m the 
Committee of the Whole, a procedural posture of the full House which is invoked to 
speed up floor action. Specifically, the resolution amends House Rule III, cl. 3(a) to 
provide that “in a Committee of the Whole House on the state of the Union, the 
Resident Commissioner to the United States from Puerto Rico and each Delegate to 
the House shall possess the same powers and privileges as Members of the House.” 

An additional change to the House Rules, however, limits the effect of this 
voting power when it would be decisive. H.Res. 78 also amended House Rule XVIII, 
cl. 6 to provide that “whenever a recorded vote on any question has been decided by 
a margin within which the votes cast by the Delegates and the Resident 
Commissioner have been decisive, the Committee of the Whole shall automatically 
rise and the Speaker shall put that question de novo without intervening debate or 
other business. Upon the announcement of the vote on that question, the Committee 
of the Whole shall resume its sitting without intervening motion.” Both of these 
provisions of H.Res, 78 are similar to amendments to the House Rules that were in 
effect during the lOS'** Congress. 


Background 

Residents of the District of Columbia have never had more than limited 
representation in Congress.'® Over die years, however, efforts have been made to 


’ (...continued) 

contemplate an at-large seat. Elizabeth Brotherton, Norton Prepping to Cast D.C. 's First 
House Vale. ROLL Call (January 1 1 , 2007). 

* H.R. 328, § 3(a). 

’&e2U.S.C. §2a. 

*H.R. 328, § 3(b), 

"H.R. 328, §5, 

The District has never had any directly elected representation in the Senate, and has been 
represented by a iionvoting Delegate in the House of Representatives for only a short portion 

(continued...) 
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Noting repreraa°„rFoHL*^^^^ = f“Woses 

teds of both te House aud the te^Ta^rTr^ex^ote; 

proposed constitutional amendment provided, in oart that ‘Tnr,r 

An“n«rCoLd2ri'^S^^ “rau°d 

te Untted S.,es sb“r;r,”Ld 

ta.tedbg.bs.a.es,bu,exp,te.„,,SS„1bo:;^ 

ppnerii ti,^ ^ representation in the full House In 

=SHBSl^Ss= 

SSSriSHpSH- 

ccnstimiicnala„d/“^HcyS;cr^^^ 

£S=2““:S=="“~ 

Constitution. HR 328 is more iimof? ' tj" “f amendments of the 

of Columbia be m7ateTaTa sLT t'"!:l''"““r““"^ 

Nonetheless, thequestionisraisedLtowhXr “u i" *= House, 

without a constitutional amendment. fopresontation can be achieved 


(...continued) 

of its over 200-ycar existence. See CRS 
Representation in Congress: An Analysis 

U.S. Const. Article V provides that; 


Report RL33830, fltortct of Columbia VoHag 
oJUgislaUve Proposals, by Eugene Boyd. 


Legislatures of two thirds of tlVitSil site Thai .°f “'e 

proposing Amendments, which in either Ca.2 ?ha^f?I! Convention for 
Purposes, as Part of this ronstiti.t u ^ ® Intents and 

fouShs of the several Legislatures of three 

^ I me several Stales or by Conventions in three fourths thereof 

d„S;;il7/ UnUo, Slalos CoasUnuloa: 

" CRS Report RL33S30, supra note 10, at 6. 

'Md. at 6-12. 

Id. a. 8-12, D.C. Heanng, supra note S at 78 (Testimony of Hon. Kenneth W, Starr), 
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Similar 10 me ti.Kes. 78 was adopted in the 

103 Congress It was soon challenged, but it was upheld at both the District Court'^ 

and the C ourt of Appeals level. It would appear, however, that the proposal was 
upheld primarily because of the provision calling for a revote when the vote of the 
delegates or residents was decisive in the Committee of the Whole. 


The Meaning of the Term "State” in the House 
Representation Ciause 

vntf Delegate from the District of Columbia a 

vote m the full House or Senate, the constinitionalityof such legislation has not been 

consih of Columbia should be 

considered a state for purposes of having a vote in the House of Representatives 
however, was considered by a Ihxee-judge panel of the United States District Court 
of the District of Columbia ,n the case otAdam., v. Clmlon " In Adams, the panel 
DritricT^f^' "1’“’’“ fatlureto provide congressional representation for the 
Stemiv^v ’’■■oioction Clause. In doing so, it discussed 

extensively whether the Constitution, as it stands today, allows such representation. 

t of w “^lyaia »f Ae Constinilion. Article I, § 2, clause 

I of the Constitution, the “House Representation Clause,” provides: 

Jeco’^T' °f shall be composed of Members chosen every 
ranhalX^: r7'7'' "■'.“™»l Siataa. and the Electors in each sZ 

read "““‘I "I’ll' 'b® Phrase "people of the several States” could be 

read as meaning all the people ofthe "United States,” that the use of the phrase later 
n the clause and throughout the Article” makes clear that the right to representation 

var^tv^rothe ? ? >• "“"''“'“h bas been consistently reached by a 

variety of other courts, and is supported by most, though not ail, commentators^'' 


(D.C CmTw," "■1^™“'- “I'bcl v. Anderson, 14 

” Michel v. Anderson, 14 F.3d 623 p.C. Cir. 1994). 

(2000^ (D D.C.2000>, affirmed sub nom. Alexander v, Mineta, 53 1 U.S. 940 




State” in which hror Zt TltZTTrZfi'"" " Inhabitant of that 

sM Wat lT' "bhwTs' Union't' S 

shall prescribe times, places, and manner of holding elections for representatives). 

Lts cSst Piier R- 1954) (holding that United 

citizens m Puerto Rico are not entitled to vote iu piesidential elections); AUomey 


(continued.,,) 
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The plaintiffs in Adams v. Clinton, however, suggested that even if the District of 
Columbia IS not strictly a “state” under Article I, § 2, clause 1 , that the citizens of the 
United States could still have representation in Congress. 

I a m Adams made two arguments: (1) that the District of Columbia 

although not techntcally a slate under the Constitution, should be treated as one for 
vottng purposes or (2) that District citizens should be allowed to vote in the State of 
Maryland, based on their "residual” citizenship in that state. The first argument was 
based prtmartly on cases where the Supreme Court has found that the District of 
Columbia was subject to various constitutional provisions despite the fact that such 
provisions were textually limited to “states.'® The second argument is primarily 
based on the fact that residents of the land ceded by Maryland continued to vote in 
Maryland elections during the period between the Act of July 16, 1790 by which 
trgmia md Maryland ceded lands to Congress for formation of the District, and the 
Organic Act of 1 801 , under which Congress assumed jurisdiction and provided for 
the government of the District, 

Whether the District of Columbia can be considered a “state” within the 
meaning of a particular constitutional or statutory provision appears to depend upon 
character and atm of the specific provision involved.” Accordingly, the court in 
nrlTrf ConsHtution's language, histoty, and relevant judicial 

precedents to detentiine whether the Constitution allowed for areas which were not 

Slrfof dP'ermined that a finding that 

not consistent with any of these criteria. 


(...continued) 

cWzem “r '»« United States 

citizens in Guam are not entitled to vote in presidenlial and vice-presidential elections). 

Idits ifs Fla^s^^H Im O '''““'“I'ips Between the United States 

m fT, ,I * chames, TheAnlhoHly of Congress 

toEnaaUgsshmn to Frmnde the Distria of Columbia with Voting Representalior, fn the 

Govemuicnt Refoim) available at D.C. Vote Website at [http ffwww devote ora/ 
pdficonigess/v.e,d.nhll2004.pdl]. Bu, see Peter Raveu-taToug^sW 
‘f^'iit^MtheDisniofCoIumbiosAConstimHonaiAnolysh.nne^ 

167, 168 (1975); Lawrence M. Frankel, Nationai Representation for the Dislrict of 
Columbia A Legislative Solution, 139 U. Pa. L. Rev. 1659, 1661 (1991), ' 

ZiT, ‘f " LoPglmui. 292 U.S. 216, 228 (1934) (holding that Full Faith and 

Mbon “fu S oouilsofthe States"); Callan v, 

of oTsttict) ^ I'®**' *'"““'"6 >'»; right to Rial byjury extends to residents 


”2Stat. 103 (1801). 

District of Columbta v. Carter, 409 U.S. 418, 420 (1973) (application of 42 U.S.C. § 
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First, the court indicated that cons&uing the term “state” to include the “District 
of Columbia” for purposes of representation would lead to many incongruities in 
other parts of the Constitution. One of several examples that the court noted was that 
Article 1 requires that voters in House elections “have the Qualifications requisite for 
the Electors of the most numerous branch of the State Legislature .”^-' The District, 
as pointed out by the court, did not have a legislature until home rule was passed in 
1973, so this rule would have been ineffectual for most of the District’s history.^'' 
This same point can be made regarding the clause providing that the “Times, Places 
and Manner of holding Elections for Senators and Representatives shall be prescribed 
in each State by the Legislature thereof....”*^ Similar issues arise where the 
Constitution refers to the Executive Branch of a state.^* 

The court went onto examine the debates of the Founding Fathers to determine 
the understanding of the issue at the time of ratification. The court concluded that 
such evidence as exists seems to indicate an understanding that the District would not 
have a vote in the Congress.*® Later, when Congress was taking jurisdiction over 
land ceded by Maryland and Virginia to form the District, the issue arose again, and 
concerns were apparently raised precisely because District residents would lose their 
ability to vote.*® Finally, the court noted that other courts which had considered the 
question had concluded in dicta or in their holdings that residents of the District do 
not have the right to vote for Members of Congress.” 


U.S. CONST, art. I, §2, cl. 1. 

See District of Columbia Self-Government and Governmental Reorganization Act P L 
93-198(1973). 

U.S. CONST, art. 1, §4, cl. I. 


** “When vac^cies happen in the Representation from any State, the Executive Authority 
thereof shall issue Writs of Election to fill such Vacancies.” U.S. Const, Art. I, § 2, cl. 4. 


For instance, at the New York ratiiying convention, Tliomas Tredwell argued that ‘‘[t]he 
plan of the federal city, sir, departs from every principle of freedom . . , subjecting the 
inhabitants of that district to the exclusive legislation of Congress, in whose appointment 
they have no share or vote....” 2 THE DEBATES IN THE SEVERAL STATE 
CONVENTIONS ON THE ADOPTION OF THE FEDERAL CONSTITUTION AS 
RECOMMENDED BY THE GENERAL CONVENTION AT PHILADELPHIA IN 1 787, 
at 402 (Jonathan Elliot ed., 2d ed. 1888), reprinted in 3 THE FOUNDERS’ 
CONSTITUTION 225 (Philip B. Kurland & Ralph Lemer eds., 1987). 


e.g.. 10 ANNALS OF CONG. 992 (1801) (remarks of Rep. Smilie) (arguing that 
upon assumption of congressional jurisdiction, “the people of the District would be reduced 
to the state of .subjects, and deprived of their political rights”). 

'' Hepburn & Dundas, 6 U.S. (2 Cranch) 445, 452 (1805) (District of Columbia is not a 
state for purposes of diversity jurisdiction); Heald v. District of Columbia, 259 U.S. 114, 
124 (1922) (stating in dicta that “residents of the district lack the suffrage and have 
politically no voice in the expendihire of the money raised by taxation,”); Loughborough v. 
Blake, 18 U.S. (5 Wlieat.) 317, 324 (1 820) (stating in rficra tiiat the District “relinquished 
e nght of representation, and has adopted the whole body of Congress for its legitimate 
government,”) 
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The second argument considered by the court was whether residents of the 
District should be permitted to vote in congressional elections through Maryland, 
based on a theory of "residual” citizenship in that state. As noted above, this 
argument relied on the fact that residents of the land ceded by Maryland apparently 
continued to vote in Maryland elections for a time period after land had been ceded 
to Congress. The court noted, however, that essentially the same argument had been 
rejected by a previous three-court panel decision of the District of Columbia Court 
of Appeals, and the Supreme Court had also concluded that former residents of 
Maryland had lost their state citizenship upon the separation of the District of 
Columbia from the State of Maryland.^^ 

The court continued by setting forth the history of the transfer of lands from 
Maryland and Virginia to the federal government under the Act of July 1 6, 1 790. 
While conceding that residents of the ceded lands continued to vote in their 
respective states, the court suggested that this did not imply that there was an 
understanding that they would continue to do so after the District became the seat of 
government; it reflected the fact that during this period the seat of government was 
still in Philadelphia. Thus, upon the passage of the Organic Act of 1801, Maryland 
citizenship of the inhabitants of these land.s was extinguished, effectively ending their 
rights to vote. 


The Power of Congress To Provide Representation 
to Political Entities That Are Not States 

The argument has been made, however, that the Adams case, which dealt with 
whether the Equal Protection Clause compels the granting ofa vote to the District of 
Columbia, can be distinguished from the instant question — whether Congress has 
power to grant the District a voting representative in Congress. Under this argument, 
the plenary authority that the Congress has over the District of Columbia under 
Article I, section 8, clause 17 (the “District Clause”) represents an independent 
source of legislative authority under which Congress can grant the District a voting 
Representative.’* 

Although the question of whether Congress has such power under the District 
Clause has not been directly addressed by the courts, the question of whether 
Congress can grant the District of Columbia representation under a different 
congressional power was also addressed by the United States Court of Appeals for 


” Albaugh V. Tawes, 233 F. Supp. 576, 576 (D. Md. 1964), affirmed^l9 US. 27 ( 1 964) (per 
curiam)(residents of D.C. have no right to vote in Maryland). 

’’ Reily v. Lamar, 6 U.S. (2 Cranch) 344, 356-57 (1805). 

See Viet Dinh and Adam H. Chames, supraoaVt 21, at 12-13; D C. Hearing, supra note 
5, at 83 (testimony of Hon. Kenneth W. Starr); Rick Bress and Kristen E. Murray, Latham 
& Watkins LLP, Analysis of Congress 's Authority By Statute To Provide DC. Residents 
Voting Representation in the United States House of Representatives and Senate at 7-12 

(hebruary 3, 2003)(analysis preparedfor Walter Smith, ExecutiveDirectorofDC Appleseed 

Center for Law and Justice). 
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the District of Columbia. In the case of Michel v. Anderson,^^ the court considered 
whether the Delegate for the District of Columbia could, by House Rules, be given 
a vote in the Committee of the Whole of the House of Representatives. 

The primary objection to the rule in question was that, while Delegates have 
long been able to vote in Committee, only a Member can vote on the floor of the 
House. The district court below had agreed with this argument, stating that; 

One principle is basic and beyond dispute. Since the Delegates do not represent 
States but only various teiriloria] entities, they may not, consistently with the 
Constitution, exercise legislative power (in tandem with the United States 
Senate), for such power is constitutionally limited to “Members chosen ... by the 
People of the several Stales.” U.S. Const, art. I, § 8, cl. 1.^'’ 

The Court of Appeals also agreed,” stating that: 

[The language of] Article I, § 2 ... precludes the House fiom bestowing the 
characteristics of membership on someone other than those “chosen every second 
Year by the People of the several Slates.” 

Based on these statements, it is unlikely that these courts would have seen merit in 
an argument that the (Congress could grant the Delegate a vote in the House. 

An argument might be made, however, that the decision in Michel v. Anderson 
can be distinguished from the instant proposal, because Michel concerned a House 
Rule, not a statute. Under this argument, the House in Michel was acting alone under 
its power to "Determine the Rules of its Proceedings” pursuant to Article I, section 
5 Arguably, the court did not consider the issue of whether the Congress as a whole 
would have had the authority to provide for representation for the District of 
Columbia under the District Clause. Under this line of reasoning, the power of the 
Congress over the District represents a broader power than the power of the House 
to set its own rules. 

At first examination, it is not clear on what basis such a distinction would be 
made. The power of the House to determine the Rules of its Proceedings is in and 
of itself a very broad power. While the House may not “ignore constitutional 
restraints or violate fundamental rights ... within these limitations all matters of 
method are open to the determination of the House,,.. The power to make rules, .. . 
[wjithin the limitations suggested, [is] absolute and beyond the challenge of any other 
body or tribunal.” In fact, the Supreme Court has found that in some cases, the 


” 14F.3d 623 (D.C. Cir. 1994). 

Michel V. Anderson, 817 F. Supp. 126, 141 (D.D.C. 1993), afTd 14 F.3d 623 (D.C, Cir, 
1994). 

” While accepting the premise that Membership in the House is restricted to representatives 
of states, the court found that the Delegate’s vote in the Committee of the Whole was 
subject to a revote procedure which made die vote only “symbolic.” 14 F,3d at 632. 

U.S. Const., Article I, § 5. 
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constitutionality of a House Rule is not subject to review by courts because the 
question is a “political,’* and not appropriate for judicial review. 

It is true that the power of the Congress over the District of Columbia has been 
described as "plenary.” To a large extent, this is because the power of the Congress 
over the District blends the limited powers of a national legislature with the broader 
powers associated with a local legislature.^ Thus, for instance, some constitutional 
restrictions that might bind Congress in the exercise of its national power would not 
apply to legislation which is limited to the District of Columbia. For example, when 
Congress created local courts for the District of Columbia, it acted pursuant to its 
power under the District Clause and thus was not bound by to comply with Article 
III requirements which generally apply to federal courts.^' Or, while there are limits 
to Congress’s ability to delegate its legislative authorities, such limitations do not 
apply when Congress delegates its local political authority over the District to District 
residents.*^ 

It is not clear, however, that the power of Congress at issue in H.R. 328 would 
be easily characterized as falling within Congress’s power to legislate under the 
District Clause. While the existing practice of allowing District of Columbia 
residents to vote for a non-voting Delegate would appear to fall comfortably within 
its authority under the District Clause, giving such Delegate a vote in the House 
would arguably have an effect that went beyond the Disuict of Columbia. Such a 
change would not just affect the residents of the District of Columbia, but would also 
directly affect the structure of and the exercise of power by Congress. More 
significantly, if the Delegate were to cast the decisive vote on an issue of national 
import, then the instant legislation could have a significant effect nationwide, 

The Supreme Court has directly addressed the issue of whether the District 
Clause can be used to legislate in a way that has effects outside of the District of 
Columbia, In National Mutual Insurance Co. v. Tidewater Transfer Co. the Court 
considered whether Congress could by statute require that federal courts across the 


” CompureNixon V. United States, 506U.S. 224, 237(1993)(issueofwhether Senate could 
delegate to a committee the task of taking testimony in an impeachment case presented 
political question in light of constitutional provision giving Senate “sole power to try 
impeachments”) with Powell v. McCormack, 395 U.S. 486, 518-49 (1969) (Court reached 
merits after finding that power of House to judge elections, returns, and qualifications of its 
Members restricts House to qualifications specified in Constitution). 

National Mutual Insurance Co. ofthe District of Columbia v. Tidewater Transfer Co., 337 
U.S. 582, 604 (Justices Rutledge and Murphy); DistrictofColumbia v. Thompson, 346 U.S. 
100, 108-110(1953). 

In the District of Columbia Court Reform and Criminal Procedure Act of 1970, P.L. 
91-358, 1 1 1, 84 Stat, 475, Congress specifically declared it was acting pursuant to Article 
I in creating the Superior Court and the DistrictofColumbia Court of Appeals and pursuant 
to Article III in continuing the United States District Court and the United States Court of 
Appeals for the District of Columbia. The status of the Article I courts were sustained in 
Palmare v. United Stales, 4 1 1 U.S. 389 (1973). 

District of Columbia v. Thon^n, 346 U.S. 100, 106-09 (1953). 

337 U.S. 582 (1949). 
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country consider cases brought by District of Columbia residents under federal 
diversity jurisdiction. This case has been heavily relied upon by various 
commentators as supporting the proposed legislation.'” 


The Significance of the Case of National Mutual 
Insurance Co. v. Tidewater Transfer Co. 

The Tidewater Transfer Co. case appears to provide a highly relevant 
comparison to the instant proposal. As with the instant proposal, the congressional 
statute in question was intended to extend a right to District of Columbia residents 
that was only provided to citizens of “states.” In 1805, Chief Justice John Marshall, 
in the case of Hepburn v. EUzey^^ had authored a unanimous opinion holding that 
federal diversity jurisdiction, which exists “between citizens of different states.” did 
not include suits where one of the parties was from the District of Columbia.'’^ 
Despite this ruling, Congress enacted astatule extending federal diversityj urisdiction 
to cases where a party was from the District." The Court in Tidewater Transfer Co. 
upheld this statute against a constitutional challenge, with a three-judge plurality 
holding that Congress, acting pursuant to the District Clause, could lawiully expand 
federal jurisdiction beyond the bounds of Article III." 

On closer examination, however, the Tidewater Transfer Co. case may not 
support the constitutionality of the instant proposal. Of primary concern is that this 
was a decision where no one opinion commanded a majority of the Justices. Justice 
Jackson’s opinion (the Jackson plurality). Joined by Justices Black and Burton, held 
that District of Columbia residents could seek diversity jurisdiction based on 
Congress exercising power under the District Clause. Justice Rutledge’ s opinion (the 
Rutledge concurrence) Joined by Justice Murphy, argued that the provision of Article 
III that provides for judicial authority over cases between citizens of different states, 
the “Diversity Clause,”" permits such law suits, even absent congressional 
authorization. Justice Vinson’s opinion (the Vinson dissent), joined by Justice 
Douglas, and Justice Frankfurter’s opinion (the Frankfurterdissent), joined by Justice 
Reed, would have found that neither the Diversity Clause nor the District Clause 
provided the basis for such jurisdiction. 


“ See, e.g., Viet Dinh and Adam H. Chames. supra note 21, at 11-13; Rick Bress and 
Kristen E. Mxmay, supra note 34, at 9-12. But see, D.C. Hearing, supra note 5, at 61 
(statement of Professor Jonathan Turley). 

6 U.S. (2 Cranch) 445 (1805). 

" Id. at 452, Although, strictly speaking, the opinion was addressing statutory language in 
Act of 1789, the language was so was so similar to the language of the Constitution that 
it was an interpretation of the latter which was essential to the Court’s reasoning. See 
Tidewater Transfer Co., 331 U.S. at 586. 

Act of April 20, 1 940, c. 1 1 7, 54 Stat. 143. 

See Tidewater Transfer Co., 337 U.S. at 600 (plurality opinion of Jackson, J.). 

" U.S. Const., Art, III, § 2, cl. 1 provides that “The Judicial Power shall extend to... 
Controversies between two or more States....” 
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Of further concern is that those concurring Justices who did not join in the three- 
judge plurality opinion were not silent on the issue of Congress’s power under the 
District Clause. Consequently, it is possible that a majority of the Justices would 
have reached a differing result on the breadth of Congress’s power. In addition, it 
would appear that even the three-judge plurality might have distinguished the instant 
proposal from the legislation which was at issue in the Tidewater Transfer Co. 

Thus, a closer analysis of this case should consider the different opinions, how 
the Justices framed the questions before them, and then the reasoning they used to 
resolve the issue. To help understand the issues raised by this case and by the instant 
bill, this analysis should focus on four different issues: I) whether the District of 
Columbia is a “state” for purposes of diversity jurisdiction; 2) whether the District 
of Columbia is a “state” for purposes of voting representation; 3) whether Congress 
can grant diversity jurisdiction under the District Clause; and 4) whether Congress 
can provide for a voting Delegate under the District Clause. 

Whether the District of Coiumbia is a “State” for Purposes of 
Diversity Jurisdiction 

As noted, the Court has held since the 1805 case of Hepburn v, EUzey^ that 
federal diversity jurisdiction under Article 111 does not include suits where one of the 
parties was from the District of Columbia.*' Presaging the Adams v, Clintorf^ case 
by nearly two centuries, this unanimous decision briefly considered the use of the 
term “state” throughout the Constitution. The Chief Justice noted that the plain 
meaning of the term “state” in the Constitution did not include the District of 
Columbia, and further noted that this was the term used to determine representation 
in the Senate, the House, and the number of Presidential Electors. As there was little 
doubt that state did not include the District of Columbia in those instances, the Court 
found no reason that the term should take on a different meaning for purposes of 
diversity. 

In the Tidewater Transfer Co. case, however, the Rutledge concurrence took 
issue with Hepburn. Justice Rutledge noted that the term “state” had been found in 
some cases to include the District of Columbia. The main thrust of the opinion was 
that the use of the term state in the Constitution occurred in two different contexts: 
1 ) in provisions relating to the organization and structure of the political departments 
of the government, and 2) where it was used regarding the civil rights of citizens.** 
The Rutledge concurrence argued that the latter uses of the term should be considered 
more expansively in the latter case than the former. For instance, the Court noted that 
the Sixth Amendment, which provides that “In all criminal prosecutions, the accused 
shall enjoy the right to a speedy and public trial, by an impartial jury of the State ... 


6 U.S, (2 Cranch) 445 (1 805). 

" Id. at 452. 

90 F. Supp. 2d 35 (D.D.C.2000), affirmed sub nom., Alexander v. Mineta, 531 U.S. 940 
( 2000 ). 

” 337 U.S. at 619 (Rutledge, J, concunit^). 
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wherein the crime shall have been committed ...” had been held to apply to the 
citizens of the Di.stricl of Columbia.” 

Next, the Rutledge concurrence sought to establish that of these two categories, 
access to the federal courts under diversity jurisdiction fell into the latter. The 
opinion suggested that the exclusion of the District of Columbia from diversity 
jurisdiction served no historical purpose, and that the inclusion of the District would 
be consistent with the purposes of Ae provision. The opinion essentially rested on 
the premise that such a distinction between the citizens of the District of Columbia 
and the states made no sense: ‘i cannot believe that the Framers intended to impose 
so purposeless and indefensible a discrimination, although they may have been guilty 
of understandable oversight in not providing explicitly against it.”^^ 

The opinion of the these two Justices, however, was not shared by any of the 
other seven Justices of the Court.*^ TTie Jackson plurality opinion, for instance, 
specifically rejected such an interpretation. That opinion noted that while one word 
may be capable of different meanings, that such “such inconsistency in a single 
instrument is to be implied only where the context clearly requires it.”*^ The Jackson 
plurality found no evidence that the Founding Fathers gave any thought to the issue 
of the District of Columbia and diversity jurisdiction, and that if they had that they 
would not have included the District by use of the term “stale.” Nor did the Court 
find this oversight particularly surprising, as the District of Columbia was still a 
theoretical political entity when the Constitution was ratified, and its nature and 
organization had not yet been established. 

The Vinson dissent summarily dismissed the argument that the Hepburn v. 
Ellzey decision be overruled,** The Frankfurter dissent argued vehemently that the 


” The Rutledge opinion conceded that Court’s initial determination that District re-sidents 
were entitled to ajury trial in criminal cases in Calhn v. Wilson, 127 U.S. 540 (1 888) rested 
in large measure on the more inclusive language of Article III, § 2; “The Trial of all Crimes, 
except in Cases of Impeachment, shall be by Jury; and such Trial shall be held in the State 
where the said Crimes shall have been committed; but when not committed within any State, 
the Trial shall be at such Place or Places as the Congress may by Law have directed.” But 
the Court noted that cases relied upon by Callan were based at least in part on the Sixth 
Amendment. In Reynolds v. United States, 98 U.S. 145, 154, it was taken for granted that 
the Sixth Amendment of the Constitution secured to the people of the Tetritories the right 
of trial by jury in criminal prosecutions....” Callan, 127 U.S. at 550. 

*-' 337. at 625. 

Although not addressed by the any opinion of the Court, a separate argument has been 
made that the extension of diversity jurisdiction to the District of Columbia could also have 
been made under the Privileges and hnmunities Clause. See James E. Pfander, The 
Tidewater Problem: Article III and Constitutional Change, 79 Notre Dame L Rev 1925 
( 2004 ). 

” Id. at 587. 

That it was not the specific intent of the framers to extend divereity jurisdiction to suits 
between citizens of the District of Columbia and the States seems to be conceded. One well 
versed m that subject, writing for the Court within a few years of adoption of the 

(continued.,.) 
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use of the term “state” in the clause at issue was one of the terms in the Constitution 
least amenable to ambiguous interpretation. “The precision which characterizes these 
portions of Article III is in striking contrast to the imprecision of so many other 
provisions of the Constitution dealing with other very vital aspects of government.”^* 
This, combined with knowledge of the distrust that the Founding Fathers had towards 
the federal judiciary, left Justice Frankfiuter with little interest in entertaining 
arguments to the contrary. 

Whether the District of Columbia is a “State” for Purposes of 
Representation 

While there has been some academic commentary suggesting that the term 
“state” could be construed more broadly for purposes of representation than is 
currently the case,“ there is little support for this proposition in case law. Starting 
with Chief Justice Marshall in the Hepburn case, and as recently as v. Clinton 

and Michel v, Anderson, the Supreme Court and lower courts have generally started 
with the basic presumption that the use of the term “state” for purposes of 
representation in the House did not include the District of Columbia. In fact, in 
Hepburn, Chief Justice Marshall had referred to the “plain use” of the term “state” 
in the clauses regarding representation as the benchmark to interpret other clauses 
using the phrase,®* 

The opinions of the Justices in Tidewater Transfer Co. appear lo be no different. 
As noted above, seven of the nine Justices in that case accepted the reasoning of the 
Hepburn case as regards diversity Jurisdiclion, and would certainly have been even 
less likely to accept the argument that the District of Columbia should be considered 
a state for purposes of the House of Representatives. It also seems likely that the 
Justices associated with the Rutledge concurrence would have similarly rejected such 
an interpretation. As noted, that opinion suggested that the error in Hepburn was the 
failure to distinguish between how the term “state” should be interpreted when used 
in the context of the distribution of power among political structures and how it 


(...continued) 

Constitution, so held. The question is, then, whether this is one of those sections of the 
Constitution to which time and experience were intended to give content, or a provision 
concerned solely with the mechanics of government. I think there can be little doubt but that 
it was the latter. That we would now write the section differently seems hardly a sufficient 
justification for an interpretation admittedly inconsonant with the intent of the framers. Ours 
is not an amendatory function.” Id. at 645 (Vinson, J., dissenting). 

Id. at 646 (Frankfurter, J., dissenting). 

See Peter Raven-Hansen, Congressional Representation for the District of Columbia: A 
Constitutional Analysis, 12 Harv. J. on Legis. 167, 168 (1975); Lawrence M. Frankel, 
National Representation for the District of Columbia: A Legislative Solution, 1 39 U. Pa. L. 
Rev. 1659, 1661 (1991). 

6 U.S. at 452 (“When the sameterm which has been used plainly in this limited sense in 
the articles respecting the legislative and executive departments, is also employed in that 
which respects the judicial department, it must be understood as retaining the sense 
originally given to it”). 
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should be interpreted when it is used in relation to the civil rights of citizens.^' 
Although Justice Rutledge found that a restrictive interpretation of the term state was 
unnecessarily narrow in the context of diversity jurisdiction, there is no indication 
that the Justice would have disputed the “plain use” of the term “state” in the context 
of representation for the District in Congress. 

Whether Congress Has the Authority Under the District 
Clause To Extend Diversity Jurisdiction to the District of 
Columbia 

The Jackson plurality opinion considered whether, d^pite the Court’s holding 
in Hepburn^ Congress, by utilizing its power under the District Clause, could evade 
the apparent limitations of Article 111 on diversity jurisdiction. The plurality noted 
that the District Clause had not been addressed in Chief Justice Marshall’s opinion, 
and that the Chief Justice had ended his opinion by noting that the matter was a 
subject for “legislative not for judicial consideration.”*^ While admitting that it 
would be “speculation” to suggest that this quote established that Congress could use 
its statutory authority rather than proceed by constitutional amendment, the Court 
next considered whether such power did in fact exist. 

As noted previously, the power of Congress over the District includes the power 
to create local courts not subject to Article 111 restrictions. The plurality suggested 
that there would be little objection to establishing a federal court in the District of 
Columbia to hear diversity jurisdiction. Instead, the concerns arose because the 
statute in question would operate outside of the geographical confines of the District. 
Further, the statute would require that Article HI courts be tasked with functions 
associated with an Article I court.*^ 

The Jackson plurality had little trouble assigning the tasks of an Article 1 court 
to an Article HI court, suggesting that such assignments had been approved in the 
past, including in the District of Columbia.*^ A more difficult question was the 
exercise of diversity jurisdiction by federal courts outside of the geographical 
confines of the District, While noting that the Congress’s power over the District was 
not strictly limited by territory, it admitted that the power could not be used to gain 
control over subjects over which there had been no separate delegation of power.** 


The two judges noted a distinction to be made between constitutional clauses “affecting 
civil rights of citizens,” such as the right to a jury trial, and “the purely political clauses,” 
such as “the requirements that Members of the House of Representatives be chosen by the 
people of the several states.” Id. at 619-623 (Rutledge, J., concurring). See Adams v. 
Clinton, 90 F. Supp. 2^ at 55. 

*•’ Hepburn, 6 U.S. at 453. 

'■" 337 U.S. at509. 

See O’Donoghue v. United States, 289 U.S. 516 (1933) (holding tliat Ailicle 111 District 
of Columbia courts can exercise judicial power conferred by Congress pursuant to Art. I). 
** 337 U.S. at 602. 
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Thus, the question arose as to whether a separate power beyond the District Clause 
was needed here. 

Essentially, the Court held that the end that the Congress sought (establishing 
a court to hear diversity cases involving District of Columbia citizens) was 
permissible under the District Clause, and that the choice of means that the Congress 
employed (authorizing such hearings in federal courts outside of the District) was not 
explicitly forbidden. As a result, the Court held that it should defer to the opinions 
of Congress when Congress was deciding how to perform a function that is within 
its power.*^' 

It should be noted that even the plurality opinion felt it necessary to place this 
extension in a larger context, emphasizing the relative insignificance of allowing 
diversity case.s to be heard in federal courts outside of the District. The Court noted 
that the issue did not affect “the mechanics of administering justice,” nor the 
“extension or a denial of any fundamental right or immunity which goes to make up 
our freedoms,” Rather, the issue only involved whether a plaintiff who sued a party 
from another state could require that the case be decided in a convenient forum.®* 

The Rutledge concurrence, on the other hand, explicitly rejected the reasoning 
of the plurality, finding that the Congress clearly did not have the authority to 
authorize even this relatively modest authority to District of Columbia citizens.®’ In 
fact, the concurring opinion rejected the entire approach of the plurality as 
unworkable, arguing that it would allow any limitations on Article 111 courts to be 
disregarded if Congress purported to be acting under the authorization of some other 
constitutional power.’® 

The Vinson dissent and the Frankfurter dissent also rejected the reasoning of the 
plurality as regards Congress power to grant diversity to the District, citing both 
Article III limitations on federal court and separation of powers. The Vinson dissent 
argued that the question as to whether Congress could use its legislative authority to 
evade the limitations of Article 111 had already been reached in cases regarding 
whether the Congress could require federal courts to hear cases where there was no 
case or controversy.” The Frankfurter dissent made similar points, and also noted 
the reluctance by which the states had even agreed to the est^lishment of diversity 


Id. at 602-03. 

Id. at 585. 

Id. at 604-606 (Rutledge, J., concurTmg)(“strongly” dissenting from the suggestion that 
Congress could use Article I powers to expand the limitations of Article III jurisdiction). 

” The Constitution is not so self-contradictory. Nor are its limitations to be so easily 
evaded. The very essence of the problem is whether the Constitution meant to cut out from 
the diversity jurisdiction of courts created under Article III suits brought by or against 
citizens of the District of Columbia. That question is not answered by saying in one breath 
that it did and in the next that it did not." Id. at 605 (Rutledge, J, concurring). 

” Id. at 628-31 (Vinson, J., dissenting). See, e.e., Keller v. Potomac Electric Co , 261 U S 
428 (1923). 
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jurisdiction.’^ Thus, considering both the dissents and the concurrence, six Justices 
rejected the plurality’s expansive interpretation of the District Clause, 

Whether Congress Has the Authority Under the District 
Clause To Extend House Representation to the District of 
Columbia 


The positions of the various Justices on the question of whether Congress can 
grant diversity jurisdiction for District of Columbia residents would seem to also 
inform the question as to whether such Justices would have supported the granting 
of House representation to District citizens. As noted, six Justices explicitly rejected 
the extension of diversity jurisdiction using Congress’s power under the District 
Clause. It is unlikely that the Justices in question would have rejected diversity 
jurisdiction for District of Columbia residents, but would then approve voting 
representation for those same residents. The recurring theme of both the Hepburn 
and ricfewiz/gr decisions was that the limitation of House representation to the states 
was the least controversial aspect of the Constitution, and that the plain meaning of 
the term “state” in regards to the organization of the federal political structures was 
essentially unquestioned. 

Consequently, only three of the Justices in the Tidewater might arguably have 
supported the doctrine that the Congress’s power over the District of Columbia 
would allow extension of representation to its citizens. However, even this 
conclusion is suspect. As noted, the plurality opinion took pains to note the limited 
impact of their holding — parties in diversity suits with residents of the District of 
Columbia would have a more convenient forum to bring a law suit. As noted, the 
plurality specifically limited the scope of its decision to cases which did not involve 
an extension of any fundamental ri^t.’^ Arguably, granting the Delegate a vote in 
the House does involve such an extension, and would thus be distinguished. 

These three Justices might also have had other concerns that would weigh 
against such an extension of the holding in Tidewater Transfer Co. The Act before 
the Justices in that case did not affect just the District of Columbia, but also extended 
diversity jurisdiction to the territories of the United States, including the then- 
territories of Hawaii and Alaska.’^ Although the question of diversity jurisdiction 
over residents of the territories was not directly before the Court, subsequent lower 
court decisions’^ have found that the reasoning of the Tidewater Transfer Co. case 
supported the extension of diversity jurisdiction to the territories, albeit under the 
“Territory Clause.”’‘’ 


Id. at 646-55 (Frankfurter. J., dissenting). 

’-’Id., at 585. 

Id. at 584-585. 

’’ See, e.g., Detrca v. Lions Building Corporation, 234 F.2d 596 (1956). 
U.S. Const. Art. IV, § 3, cl. 2 provides; 


(continued...) 
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Thus, a concern that the plurality Justices might have had about the instant 
proposal would be whether its approvd would also validate an extension of House 
representation to other political entities, such as the territories. While the extension 
of diversity jurisdiction to residents of territories has beenrelativelyuncontroversial, 
a decision to grant a voting Delegate to the territorira might not. Under the Territory 
Clause, the Congress has plenary power over the territories of American Samoa, 
Guam, the Virgin Islands, Puerto Rico, and the Commonwealth of the Northern 
Marianas Islands. Thus, extending the reasoning of the Tidewater Transfer Co. case 
to voting representation might arguably allow each of these territories to seek 
representation in the House.” 

Although an analysis of the constitutionality of such an extension goes beyond 
the scope of this report, providing House representation to the territories would 
clearly represent a significant change to the national political structure. Of particular 
note would be the relatively small number of voters in some of these territories. In 
particular, granting representation to American Samoa, with a population of about 
58,000,’* most of whom are not citizens of the United States,’’ would appear to 
depart significantly from the existing make-up of the House. 

Similarly, a holding that die District could be treated as a stele for purposes of 
representation would arguably also support a finding that the District could be treated 
as a state for the places in the Constitution which deal with other aspects of the 
national political structure. Under this reasoning. Congress could arguably authorize 
the District of Columbia to have Senators, Presidential Electors,*® and perhaps even 
the power to ratify Amendments to the Constitution.*' 


(...continued) 

The Congress shall have Power to dispose of and make all needful Rules and 
Regulations respecting the Territory or other Property belonging to the United 
States; and nothing in this Constitution shall be so construed as to Prejudice any 
Claims of the United States, or of any particular State. 

” But see Tidewater Transfer Co., 337 U.S. at 639 (Vinson, J., dis5enting)(noling 
differences between Congressional regulation of local courts under the District Clause and 
the Territorial Clause.) 

See CIA World Fact book, [https://www.cia.gov/cia/publications/factbook/index.html]. 

” See Arnold Leibowitz, DEFINING STATUS: A COMPREHENSIVE Analysis of United 
States Territorial Relations (1989) at 41. 

This authority, it should be noted, has already been granted, but it was done by 
Constitutional Amendment. See U.S. CONST. Amend. XXIII. 


U.S. Const. Art. V. 
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The Significance of Limiting Deiegate Voting to the 
Committee of the Whoie 

As the above discussion is directed at the full House, the question can be raised 
as to whether it should also apply to the Committee of the Whole. The Committee 
of the Whole is not provided for in the Constitution, and the nature of the Committee 
of the Whole appears to have changed over time. Established in 1789, the Committee 
of the Whole appears to be derived from English Parliamentary practices. It was 
originally intended as a procedural device to exclude the Speaker of the House of 
Commons, an ally of the King, from observing the proceedings of the House.*' Since 
that time, the Committee has evolved into a forum where debate and discussion can 
occur under procedures more flexible than those otherwise utilized by the House. 

At present, the Committee of the Whole is simply the Full House in another 
form .*^ Every legislator is a member of the Committee, with full authority to debate 
and vote on all issues.** By resolving into the Committee of the Whole, the House 
invokes a variety of procedural devices which speed up floor action. Instead of the 
normal quorum of one-half of the legislators in the House, which is generally more 
than 200 legislators, the Committee of the Whole only requires a quorum of 100 
members. In addition, amendments to bills are debated under a five-minute rule 
rather than the one hour rule. Finally, it is in order to close debate on sections of bills 
by unanimous consent or a majority of members preseni."’ 

Assuming that the Delegate for the District of Columbia could not cast a vole 
in the full House, a separate question arises as to whether, as provided for by the 
House Rules amended by H.Res. 78, the Delegate (along with the territorial 
delegates) could cast a vote in the Committee of the Whole, subject to a revote when 
such a vote is determinative. Under Article I of the Constitution, all legislative 
authority for the United States is to be vested in the Senate and the House of 
Representatives,** and under §2 of that Article, the House of Representatives shall 
be composed of “Members” chosen in conformity with the qualifications and 
requirements of the Constitution. As the Delegate for the District of Columbia is not 
a Member for purposes of Article § 2,*’ the question arises as to the basis on which 
delegate could vote in the Committee of the Whole. 

The Constitution does not provide for representatives of the District of 
Columbia or the territories such as the delegate for the District of Columbia or the 
resident commissioners or delegates for the territories; nor does it appear that these 
delegates and resident commissioners are required to meet the qualifications or 


Alexander, De Alva Stanwood, HISTORY AMD PROCEDURE OF THE HOUSE OF 
Representatives 257 (1916). 

W. Oleszak, Congressional Procedures and the Policy Process 128 (1984). 

Id. 

Id. at 129. 

** U.S. Const. Art. I, § 1 . 

Michel V. Anderson, 14 F.3d 623, 630 (D.C. Cir. 1994). 
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electoral requirements required of Members of Congress.** Consequently, the 
Constitution does not appear to provide the basis fora delegate to exercise the power 
of Members under the Constitution.*’ However, the Constitution does not specify 
whether or not all legislative activities which a Member might engage in are 
restricted to those Members, thus leaving open the possibility that a delegate may 
engage in some legislative activities which are not limited to Members. 

Historically, delegates have engaged inanumber of legislative activities which, 
although preliminary to final passage of legislation and thus arguably advisory, 
appear to involve the exercise of some modicum of legislative authority. These 
activities have included introducing legislation,” serving on standing congressional 
committees, voting on these committees,’’ and debating on the floor of the house. 
The line between what legislative activities are limited to Members of Congress and 
those which are not, however, is not well developed.” 

As noted previously, the question of whether a vote in the Committee of the 
Whole, subject to a revote, is advisory in nature was addressed by the United States 
Court of Appeals in Michel v. AndersonV In Michel, the court noted the long- 
standing traditions of allowing territorial delegates to vole in standing committees.’'* 
However, despite a variety of ai^uments that the procedures of Committee of the 
Whole made it constitutionally distinct, the court also found that the operational 
similarities between the Committee and the whole House were significant enough to 
raise constitutional issues.” Nonetheless, because the revote provision rendered the 
vote largely “symbolic,” the court held that “we do not think this minor addition to 
the office of delegates has constitutional significance.”” 


** For example, the number of persons who may be represented by each Member must be 
approximately equal with the number represent^ by other Members. Wesberry v. Sanders, 
376U.S. 1 (1962). The number of persons represented bytheDistrictofColumbia delegate 
is not established in relationship to this number; rather, the delegate represents the entire 
population of the District of Columbia. 

Michel V. Anderson, 14 F.3d 623, 630 (D.C. Cir. 1994). 

” Sec, e.g., H.R, 4718, 102d Cong., 2nd Sess. (abill submitted by Delegate Eleanor Horton 
to provide for admission of the State of New Columbia into the Union). Cosponsors are 
apparently not required. See id. 

” Rule Xn, Rules of the House of Representatives. 

Although a delegate may currently introduce legislation on the House floor, and may 
engage in floor debate which could ultimately influence how courts interpret a piece of 
legislation, there appears to have been no clear constitutional basis distinguishing these 
particular powers from others not granted. For instance, “preliminary” votes in the House, 
such as on the adoption of Rules orvoting to advice conferees, have historically been denied 
delegates, although these votes are not directly related to flie passage of final legislation. 

14 F.3d 623 (D.C. Cir. 1994). 

’* Id. at 631. 

” Id. at 632. 

” Id. 
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Conclusion 

In sum, it is difficult to identify either constitutional text or existing case law 
which would directly support the allocation by Congress of the power to vote in the 
full House on the District of Columbia Delegate. Further, that case law which does 
exist would seem to indicate that not only is the District of Columbia not a “state” 
for purposes of representation, but dial congressional power over the District of 
Columbia does not represent a sufficient power to gr^t congressional representation. 

In particular, at least six of the Justices who participated in what appears to be 
the most relevant Supreme Court case. National Mutual Insurance Co. of the District 
of Columbia v. Tidewater Transfer Co., authored opinions rejecting the proposition 
that Congress’s power under the District Clause was sufficient to effectuate structural 
changes to the political structures of the federal government. Further, the remaining 
three judges, who found that the Congress could grant diversity jurisdiction to 
District of Columbia citizens despite the lack of such jurisdiction Article III, 
specifically limited their opinion to instances where there was no extension of any 
fundamental right. To the extent that providing District residents with House 
representation could be characterized as such a right, then one could argue that all 
nine Justices would have found the instant proposal to be unconstitutional, 

Although not beyond question, it would appear likely that the Congress does not 
have authority to grant voting representation in the House of Representatives to the 
District of Columbia as contemplated by H.R. 328. On the other hand, because the 
provisions of H, Res. 78 allowing Delegates a vote in the Committee of the Whole 
would be largely symbolic, these amendments to the House Rules are likely to pass 
constitutional muster. 
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Letter from DC for Democracy 



DC for Democracy 

★ ★ ★ 


P.O. Box 65691 
Washington. DC 20035-5691 


March 12,2(X)7 


The Honorable John Conyers, Jr., Chair 
House Judiciary CommiUcc 
United States House of Representatives 
2138 Rayburn House Office Building 
Washington, DC 20515 

RE; Prompt Consideration of H.R. 1433, the D.C. House Voting Rights Act of 2007 
Dear Chairman Conyers: 

On behalf of DC For Democracy, the largest non-affiliated, grassroots political organisation in the District of 
Columbia, we thank you for your leadership in crafting H.R. 1 433, the DC House Voting Rights Act of 2007. 
The bill, which received broad bi-partisan support in the 109th Congress as H.R. 5388, is now scheduled for a 
hearing and mark up before your full Judiciary Committee next week. We urge you to report the bill out of 
committee expeditiously so it can be considered on the House floor before the April 2"*^ break. With your 
continued leadership and support, we can end 206 years of taxation without representation for the citizens of 
our nation's capital. 

As you know, the newly introduced bill restores the at-large fourth seat to Utah as originally provided for in 
H.R. 5388 of the 109'^ Congress. H.R. 1433 continues to pair voting representation in the House of 
Representatives for citizens living in the District of Columbia with the additional Utah seat by expanding the 
size of the House to 437 members. This approach is vote-neutral and balances the seat for traditionally 
Democratic DC with an additional seat for Republican-leaning Utah. DCFD supports this bipartisan approach 
to expanding democratic rights to all under- and unrepresented American citizens, as is embodied in this bill, 
and we strongly believe such bipartisanship is needed for this bill to prevail in 2007. 

The citizens of the District of Columbia are eager to enjoy full House voting rights for the first time in our 
collective history; we cannot exercise this right without your continued leadership on our behalf. Thank you for 
your consideration and your support. 



Voting Rights & Demixiracy Chair 

DC For Democracy DC For Democracy 
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Cc: The Honorable Lamar Smilh, Ranking Member 

The Honorable Rob Bishop 
The Honorable Chris Cannon 
The Honorable Jim Matheson 
The Honorable Eleanor Holmes Norton 
The Honorable Tom Davis 
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Letter from Democracy for Utah 


0 

democracy 


u 


Utah 


March 12,2007 


The Honorable John Conyers, Jr., Chair 
House Judiciary Committee 
United States House of Representatives 
2138 Rayburn House Office Building 
Washington, DC 20515 

RE: Prompt Consideration of the D.C. House Voting Rights Act of 2007 
Dear Chairman Conyers: 

On behalf of Democracy For Utah (D4U), a state-wide grassroots political organization 
dedicated to promoting American values such as civic participation, good government, 
and social responsibility in Utah, we thank you for your leadership in support of the DC 
House Voting Rights Act of 2007 (H.R. 1433). 

The bill, which received broad bi-partisan support in the 109th Congress, is now scheduled for 
consideration before the full Judiciary Committee this week. It is our great hope that the 1 lO"' 
Congress consensus bill will be reported by your committee without delay, and voted on by 
the full House before the April 2'*’ break. With your guidance and continued support for this 
legislation, we believe now is the time for Utah to receive its historic fourth congressional scat 
that we so narrowly missed gaining after the last national reapportionment. 

As you know, the newly introduced bill restores the at-large fourth seat to Utah as originally 
set forth in H.R. 5388 of the 109"’ Congress. H.R. 1433, which you helped craft, continues to 
pair voting representation in the House of Representatives for citizens living in the District of 
Columbia with the additional Utah seat by expanding the size of the House to 437 members. 
This approach is vote-neutral and balances the seat for traditionally Democratic DC with an 
additional seat for Republican-leaning Utah. Both EHU and our national DFA support this 
bipartisan approach to expanding democratic rights to all under- and unrepresented American 
citizens, as is embodied in this bill, and we strongly believe such bipartisanship is needed for 
this bill to prevail in 2007. 
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With your continued leadership, we can expand Utah’s rightful voice in Congress while 
ending 206 years of taxation without representation for the citizen’s of our nation's capital. 
Thank you for your consideration and your support. 

Sincerely, 


Carrie Ulrich, President 
Democracy for Utah 


Kristine Griggs, Vice President 
Democracy For Utah 




Cc: The Honorable Lamar Smith, Ranking Member 

The Honorable Rob Bishop 
The Honorable Chris Cannon 
The Honorable Jim Malheson 
The Honorable Eleanor Holmes Norton, DC Delegate 
The Honorable Tom Davis 
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Letter from the American Bar Association (ABA) 


March 14, 2007 




Defending Liberty 
Pursuing justice 


AMliKICAN BAR ASSOCIATION Governmental Affairs Office 


The Honorable John Conyers 
Chairman 

Committee on the Judiciary 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman; 

On behalf of the American Bar Association, I write to urge your support for 
legislation to correct a longstanding inequity for the residents of our nation’s capital 
- their lack of voting representation in Congress. 

The ABA supports the principle that citizens of the District of Columbia should no 
longer be denied the fundament right belonging to other American citizens to elect 
voting members of the Congress that governs them. We note that H.R. 1433, the 
District of Columbia House Voting Rights Act of 2007, would establish the District 
of Columbia as a Congressional district for purposes of representation in the House 
of Representatives. H.R. 1433 was approved by the House Oversight and 
Government Reform Committee by a bipartisan vote on March 12, 2007. The ABA, 
which supports full voting representation in the House and the Senate for the District 
of Columbia, believes that H.R. 1433 takes an important step toward achieving that 
goal, and urges the House to pass it as soon as possible. 

For over two hundred years, residents of our nation’ s capital have been 
disenfranchised. Residents of the District of Columbia pay taxes, are subject to the 
military draft and the laws of our nation. Yet they are not allowed to select voting 
members of Congress to represent their views in determining the formulation, 
implementation and enforcement of those laws. This violates a central premise of 
representative democracy and the ideal, voiced by Thomas Jefferson, that 
governments “derive their just powers from the consent of the governed.” 

This not only is contrary to our own system of representative government, it also 
undermines our leadership in promoting the international rule of law and 
democratization. The United States is the world’s only democratic nation that does 
not grant citizens of its capital voting representation in the national legislature. Our 
nation is devoting significant resources to promoting representative democracy 
abroad, and yet we have more than 500,000 American citizens residing in the 
District of Columbia who are not afforded that right at home. It is particularly ironic 
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that American troops, some of whom are residents of the District of Columbia, have been 
lighting in Baghdad to give its citizens the ri^tto vote in national legislative elections, when 
similar rights are denied to citizens in our own capital. Depriving a sizeable segment of our own 
population of the fundamental right to voting representation undermines the U S. message of 
equality under the law. As shown below, Congress has the constitutional power to end this 
inequity. 

Congress’ Constitutional Authority to Enact this Legislation under Article L Section 8. Clause 17 

There has been an ongoing debate regarding the appropriate mechanism by which voting 
representation in Congress for the District of Columbia may be established. The American Bar 
Association concurs in the conclusion reached both by the House Government Reform 
Committee's consultant, Professor Viet D. DLnh, and by the former Solicitor General of the 
United States, Kenneth W. Starr: that Congress has the constitutional authority to provide voting 
representation in the House of Representatives to residents of the District of Columbia, Such 
authority is granted by the “District Clause” of the Constitution, Article I, Section 8, Qause 17, 
which confers upon the Congress the power ‘To exercise exclusive Legislation in ail Cases 
whatsoever, over such District. . . Enactment of the proposed District of Columbia Fair and 
Equal House Voting Rights Act would be an exercise of this constitutional authority conferred 
by the "District Clause.” (See Dinh and Chames, Memorandum submitted to Committee on 
Govemmenl Reform, November 2004, entitled “The Authority of Congress to Enact Legislation 
to Provide the District of Columbia with Voting Representation in the House of 
Representatives”; testimony of the Hon. Kenneth W. Starr before the House Government Reform 
Committee, June 23, 2004). 

The same constitutional authority was exercised by the very first Congress, in 1790, when 
Congress accepted the cession by Maryland and Virginia of the ten-mile-square area constituting 
the District and provided by statute ±at its residents would continue to enjoy the same legal 
rights - - including rights to vote in federal and state elections - - which they had possessed under 
Maryland and Virginia laws prior to acceptance by Congress of the Cession. Act of July 16, 

1790, chapter 28, section 1, 1 Stat. 130. Under this federal legislation, residents of the District 
were able to vote, from 1790 through 1800, for members of the United States House of 
Representatives (and for members of the Maryland and Virginia Legislatures, which then elected 
United States Senators). 

Voting representation in Congress for District residents ceased in 1801, when the Disttict of 
Columbia became the Seat of Government, and Congress enacted the Organic Act of 1801 , 
which provided for governance of the nation's capital but which contained no provision for 
District residents to vote in elections for the Congress that had the "exclusive” power to enact the 
laws which would govern them. Since the 1801 Organic Act also had the effect of terminating 
District residents’ right to vote in any elections held in Maryland and Virginia, they were left 
disenfranchised from voting for Members of Congress. 
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In a memoraiiduiii submitted to the Government Reform Committee in 2004. Professor Diah 
rightly described this loss of national voting rights as a “historical accident” in which “Congress 
by omission withdrew the grant of voting rights to District residents.” (See Dinh Memorandum, 
pp. 8, 19). 

it falls to this Congress to restore the voting rights lost by a previous Congress’ omission more 
than 200 years ago. Not only is there a moral obligation for Congress to restore such rights, there 
is also a constitutional obligation for Congress to ensure the right of D.C. residents to the equal 
protection of the laws, as that concept has come to be understood in modem times, long after the 
loss of D.C. voting rights through the Organic Act of 1 801 . 

The Bill of Rights, ratified in 1791 , includes the Fifth Amendment guarantee against deprivation 
of “due process of law.” But not until the D.C. .school desegregation case of BoHinp v. Sharpe . 
347 U S. 497, decided in 1954 as a companion case to Brown v. Board of Education. 347 U.S. 
483 {(954), was the Fifth Amendment “due process” clause held to apply to federal legislation 
the same guarantee of “equal protection of the laws” which the Fourteenth Amendment had 
adopted as to the States. Bolling invalidated (under the due process clause of the Fifth 
Amendment) the Congressional legislation which had imposed segregation upon the D.C. public 
schools, just as Brown v. Board of Bducation invalidated (under the equal protection clause of 
the Fourteenth Amendment) the State legislation which had imposed segregation upon the public 
schools in numerous states. Subsequent Supreme Court decisions have made clear that the 
guarantees of equal protection in the Rfth and Fourteenth Amendments are co-extensive. 
Weinberger v, Wiesenfcld . 420 U.S. 636, 638, n.2 (197.5) (‘The Court’s approach to Fifth 
Amendment equal protection claims has always been precisely the same as to equal protection 
claims under the Fourteenth Amendment”); Buckley v. Valeo . 424 U.S. 1, 93 (1976) (“Equal 
protection analysis in the Fifth Amendment area is the same as that under the Fourteenth 
Amendment”). Under Fourteenth Amendment standards, if a Slate legislature were to deny to 
residents of its capital city the right to vote for members of the Legislature, it would be depriving 
those residents of the equal protection of the laws guaranteed by the Fourteenth Amendment. 
Similarly, Congress’ elimination of D.C. residents’ voting representation in tlie Congress by 
adopting the Organic Act of 1801, may be seen in retrospect as having deprived U.C. residents of 
the equal protection of the laws guaranteed to them by the Fifth Amendment due process clause. 

Congress is expressly empowered by Section 5 of the Fourteenth Amendment to enact legislation 
enforcing equal protection guarantees of the Fourteenth Amendment. Congress’ plenary Power 
under the District Clause of Article T, Section 8, should likewise empower it to enact legislation 
to secure to D.C. residents the equal protection guaranteed by the Fifth Amendment, through 
adoption of the proposed District of Columbia Fair and Equal House Voting Ri^ts Act. 

Some opponents of the bill might contend that the plenary power of Congress to enact such 
legislation under Article 1, Section 8, Clause 17, is limited by the provision of Article I, Section 
2, Clause 1 , that House members be chosen “by the People of the several States.” Professor 
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Dinh’s memoranduin to the Government Reform Committee shows at length that “the terms of 
Article L Section 2 do not conflict with the authority of Congress in this area.” (Dinh 
Memorandum, p, 5, n. 16, pp. 10-19). 

We would only add that, even if there were such an arguable conflict between interpretations of 
Article 1, Section 2 and the District Clause of Article 1, Section 8, the equal protection guarantee 
of the Fifth Amendment’s due process clause would require that such a conflict be resolved by 
construing the District Clause to authorize enactment of a statute which ends the denial to 
District residents of equal protection in regard to voting representation in the House. As pari of 
the Bill of Rights, ratified in 1791 , the Fifth Amendment due process guarantee post-dates the 
adoption of Article 1 of the Constitution in 1787. and would therefore supersede any conflicting 
provision or interpretation derived from Article I. To avoid the constitutional issue that would be 
presented by an interpretation of Article I that conflicted with a provision of the Bill of Rights, 
the provisions of Article I, Section 2. should not be construed to limit the plenary power 
conferred upon Congress by Ardcle I, Section 8. Clause 1 7, to adopt the District of Columbia 
Fair and Equal House Voting Rights Act. 

It is long past time for our nation to provide the citizens residing in our capital the fundamental 
right to representation in Congress. It is within Congress’ power to correct this longstanding 
inequity, and we urge you to support this legislation to establish voting representation in 
Congress for citizens residing in the District of Columbia. 


Sincerely, 


A- 


Denise A. Cardman 
Acting Director 


cc: Members of the House Judiciary Committee 
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Latham & Watkins, LLP 


LATHAM<!.WATKINS^‘- 


MEMORANDUM 

March 8, 2007 


555 Eleventh Street, N.W , Suite 1000 

Washingtor, D.C. 20004-1304 

Tel: <202) 637-2200 Fax: (202) 637-2201 


FIRM / AFFILIATE OFFICES 


Barcelona 

Chicago 

Frankturt 

FlamlMjrg 

FlongKong 

London 

Los Angeles 

Madrid 

Moscow 

Mune^ 


Northern Virginia 
Orange County 
Paris 
San Diego 
San Francisco 
Shanghai 
Silicon Valley 
Singapore 
Tokyo 

Washington, D,C. 


To: Walter Smith 

From: Rick Bress 

File no: 501340-0002 

Copies to: Gary Epstein. Jim Rogers 

Subject: Constitutionaiitv of the D.C. Votint; Ritihts Bill 


Tn response to your request, w'e have examined the most recent report from the 
Congressional Research Service (‘’CRS Report") regarding Congress’s authority to provide 
residents of the District of Columbia, by legislation, a voting member in the United States House 
of Representatives, ' We have reevaluated the constitutionality of the pending Distiict of 
Columbia Fair and Equal House Voting Rights Act of 2007, H.R. 328, 110th Cong, (2007) (“DC 
Voting Rights bill”) in view of the concerns raised in that report. We conclude that the CRS 
Report offers no legal, policy, or other reason to deny the nearly 600.000 residents of the Distinct 
full access to the legislative body that decides issues of both national and local impoilance to 
District residents. We also conclude that a proposal to direct the state receiving an additional 
representative to have that representative elected at-large is well within Congress’s authority and. 
would not violate the '‘one person, one vote” principle. 


.Analysis 


The United States is the only democratic nation that deprives the residents of its 
capital city of voting representation in the national legislature. American citizens resident in the 
District of Columbia are represented in Congress only by a non-voting delegate to the House of 
Representatives. These residents pay federal income taxes, are subject to any military draft, and 
are required to obey Congress’s laws, but they have no say in the enactment of those laws.^ 
Furthermore, because Congress also has aufliority over local District legislation. District 
residents have no voting representation in the body that controls the local budget they must 


' See CRS Report for Congress: The Constitutionality of Awtading the Delegate for the District of 
Columbia a Vote iir the House of Representatives or the Committee of the Whole, dated Jan. 24, 2007. 

" Congress also has authority over local District legislation. District residents thus have no voting 
representation in the body tliat controls the local budget they must adhere to and the local laws that 
they are required to obey. 
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adhere to and the local laws that they are required to obey. As a result, people who live in 
California and Maine have a vote regarding the District’s local laws, while people who live in 
the District itself do not, 

District residents thus lack what has been recognized by the Supreme Court as 
perhaps the single most important of constitutional rights. As the Court has stated: 

No right is more precious in a free country- than that of luiving a voice in 
the election of those who make the law's under which, as good citizens, 
we must live. Other rights, even the most basic, are illusory if the right 
to vote is undermined. Our Constitution leaves no roonr for 
classification of people in a w'ay drat unnecessarily abridges this right. ' 

Congi ess’s authority to extend the franchise to District residents by statute has been 
the subject of substantial academic and political debate. Those who argue that Congress lacks 
this pow er (and must therefore proceed via constitutional amendment) rely principally on the fact 
that the Constitution provides voting rqjresentation only to citizens of “States”. But this 
argument ignores the fact that Congress has repeatedly ti-eated the District as if it were a state 
and. that treatment has repeatedly been upheld by the courts. Moreover, those who argue that 
Congress has no authority to confer voting representation on the District are forced, to contend, 
that the Framers of our Constitution intended to exclude citizens of the Nation’s Capital from 
participating in the democracy they created. There is no evidence to support such an implausible 
intention on the part of the founders of our country. 

To the contrary, as e.xplained below, the history of and policies behind the Framers’ 
creation of the District, the purpose of the Framers' enumeration of “States'’ in the Constitution’s 
provisions for congressional representation, and the fundamental in^oitance of the franchise 
support the view that those who drafted the Constitution did not, by guaranteeing the vote to 
state residents, intend to w ithhold the vote from District i-esidents. Moreover, the Framers gave 
Congress plenary pow'er over the District, including the power, for most purposes, to treat the 
District as though it w'ere a state and District residents as though they were state residents. 
History and Judicial interpretation suggest that this authority is sufficiently broad to extend to 
U.S. citizens residing in the District the voting rights taken for granted by U.S. citizens residing 
elsewhere, for these reasons we conclude fiiat the Constitution permits such representation to be 
extended through congressional legislation. 

1. The Framers Did Not Intend to Deprive District Residents of Voting 
Representation in the House 

The Framers viewed the right to vote as the single most important of the inalienable 
rights that would be guaranteed to the citizens of dieir Nation.'* The right was extended 
universally, as at the time of the framing every eligible American citizen lived in a state. There 
is no evidence that the Framers intended that those residents in areas that w-ould later be ceded to 
form the national capital would forfeit their voting rights — much less that they intended to 


" Wesberryv. Sanders, 376 U.S. I, 17-18(1964). 


Id. at 9-19. 


2 
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prohibit Congress from taking steps to ensure friat those living in the capital would retain their 
right to vote. 


Atticle T, § 8, cl. 17 of the Constitution, also known as the ‘'District Clause,’' gives 
Congress the power to “exercise exclusive Legislation in all Cases, whatsoever, over such 
Disti-ict (not exceeding ten Miles square) as may, by Cession of Particular' States, and the 
Acceptance of Congress, become the Seat of the Government of the United States.’’ This clause 
and its “exclusive legislation"’ aufriority were included in the Constitution to ensure that the seat 
of the federal govemment would not be beholden to or unduly influenced by the state in which it 
might be located. The Framers’ insistence on a separated and insulated federal district arose 
from an incident that took place in 1783 while the Continental Congress w'as in session in 
Philadelphia. When a crowd of Revolutionary' War soldiers w'ho had not been paid gathered in 
protest outside the building, the Congress requested protection from the Pennsylvania militia. 
The State refused, and the Congress was forced to adjourn and reconvene in New Jersey. This 
incident convinced the Framers that the seat of the national government should be under 
exclusive federal control, for its ow-n protection and the integrity of the capital.*’ Thus, the 
Framers gave Congress broad authority to create and legislate tor the protection and 
administration of a distinctly federal district. 

Nothing in this history in any way suggests that the Framers intended, to 
disenfranchise District residents. When the District Clause was drafted, the eligible citizens of 
every state possessed the same voting rights. The problem of ensuring the continuation of these 
voting rights for citizens resident in the lands that would be ceded to create the federal district 
received little attention until after the Constitution was ratified and the District had been 
established.’ As one commentator has explained: 

First, given the emphasis on federal police authority at the capital and 
freedom from dependence on the states, it is unlikely that the 
representation of future residents in the District occurred to most of the 
men who considered the “exclusive legislation” power. As long as the 
geographic location of llie District was undecided, representation of the 
District’s residents seemed a trivial question. Second, it was widely 
assumed tliat the land-donating states would make appropriate provision 
in their acts of cession to protect the residents of the ceded Land .... 

Finally, it w-as assumed that the residents of the District would have 


' Kenneth R. Bowling, The Creation of Washington, D.C.: The Idea and Location of the .American 
Capital, at 30-34 (1991). 

See James Madison, Federalist No. 43 (“Without it, not only the public authority might be insulted and 
its proceedings be interrupted, with impunity; but a dependence of the members of the general 
Govemment, on the State comprehending the seat of the Govemment for protection in the exercise of 
their dutj', miglit bring on the national councils an imputation of awe or influence, equall}- 
dishonorable to the Govemment, and dissatisfactory to the other members of the confederacy.”). 

Peter Raven-Hansen, Congressional Representation for the District of Columbia: .A Constitutional 
Analysis, 12 Harv. J. on Legis. 167, 172 (1975). 


3 
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acquiesced in the cession to federal authority.* 

Moreover, it is doubtful that many would have adverted to the issue, even at the time 
of the District's creation, as few could have foreseen diat the ten-square-mile home to 10,000 
residents would evolve into the vibrant demographic and political entity it is today.^ 

Based on everything we know about the Framers, it is inamceivable that they would 
have purposefully intended to deprive the residents of their capital city of this most basic right. 
History suggests that the Constitution’s failure to provide explicitly for District residents’ voting 
representation in the House is the result of an inadvertent omission that can be remedied by 
congressional action. .And the relevant legal precedents confirm that Congress may take such 
action pursuant to its District Clause power. 

II. Supreme Court Precedent Confirms the Breadth of Congress’s Power Under 
the District Clause 

The District Clause is an extraordinarily broad grant of authority, “majestic in 
scope, Congress’s authority is at its zenith w'hen it legislates tor the District, suipassing both 
the authority a state legislature has over state affairs and Congress’s authority to enact legislation 
affecting the fifty states,^* Although no case specifically addresses Congress’s authority to 
provide the District voting representation in the House, existing case law confirms the plenary 
nature of Congress’s authority to see to the welfare of the District and its residents, 

Two related Supreme Court cases confirm the breadth of Congress’s authority under 
the District Clause. Tn the first, Hepburn v. Ellzey,^^ the Court conshued Article 111, Section 2 of 
the U,S, Constitution — providing for diversity jurisdiction “between citizens of different 


* Id. See also National Mur. Ins. ( 'o. r’. Tidewater Transfer C 'o. , 337 U.S. 582, 587 ( 1949) (“There is no 
evidence that the Founders, pressed by more general and immediate anxieties, thought of the special 
problems of the District of Columbia.... This is not strange, for the District was then only a 
contemplated entity,’’). 

It appears that .Alexander Hamilton may be a notable exception. During the New York ratifying 
convention, he proposed an amendment stating that “[w]hen the Number of Persons in the District of 
Territory to be laid out for the Seal of Government of the United States, shall according to the Rule for 

the Apportionment of Representatives and direct Taxes amount to such District shall cease to be 

parcel of the State granting the Same, and Provision shall be made by Congress for their having a 
District Representation in the Body.” 5 The Papers of Alexander Hamilton 189 (Harold C. Sybett & 
Jacob E. Cooke eds., Columbia Univ. Press 1962). Although this provision w'as not adopted, as there 
is no evidence of any opposition to it, it was likely discarded as uimecessary. Moreover, it suggests 
that the Framers assumed that persons residing in the District would vote for and be represented by the 
Representatives of the land-donating suite or states. See ako Raven-Hansen, supra note 8, at 172. 

Testimony of Hon. Kemieth W. Starr, House Government Reform Committee (Jun. 23, 2004). 

" Id. See also Viet Diiih and .Adam H. Chames, The .Authority of Congress to Enact Legislation to 
Provide the Disirici of Columbia with Voting Representation in the House of Representatives (2004). 
available at: http ://w'W'w.dcvote.oig/pdfs./coogress/Vietduihl 12004.pdf 

6 U.S. 445(1805). 
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States’’ — as excluding citizens of the District of Columbia.*^ The Court found it “extraordinary," 
however, that residents of the District should be denied access to federal courts that were open to 
aliens and residents in other states,'"^ and in\Hted Congress to craft a solution, noting that the 
matter was “a subject for legislative, not judicial consideration.”^^ 

Nearly 145 years later. Congress accepted die Hepburn Court’s invitation, enacting 
legislation that explicitly granted District residents access to federal courts on diversity grounds. 
That legislation was upheld by the Court in National Mutual Insurance Company v. Tidewater 
Transfer Company.'^ Tn Tidewater, a plurality held that, although the Distiict is not a “state” for 
purposes of Article 111, Congress could nonedieless provide the same diversity jurisdiction to 
District residents pursuant to its authority' under the District Clause.^ The two concurring 
justices went even futther, arguing that Hepburn should be overruled and that the District should 
be considered a state for purposes of .Article TTT.^* 

A. Significance of Tidewater 

The CRS Report accurately notes the absence of a majority for the positions 
advanced by the plurality and concurring opinions.'^ For present purposes, the fundamental 
import of Tidewater is that a majority of the Supreme Court found that Congress had the 
authority to accomplish an outcome that mirrors the goal and effect of the D.C. Voting Rights 
bill. Although the precise legal effect of Tidewater may be unclear, its several opinions provide 
srtong support for the position that Congress has authority to pass that bill. Tn reaching the 
opposite conclusion, CRS misreads Tidewater. 

1. The Plurality 

CRS notes that although the Tidewater plurality approved Congress’s authority 
under the District Clause to extend diversity jurisdiction to residents of the District, it “place[d] 
this extension in a larger context.”^° In this regard, CRS refei's to the Tidewater plurality’s 
observation that the case did not involve “an extension or a denial of any fundamental right or 
immunity.”^^ CRS posits that granting voting representation involves “such an extension’’ and 


Id. at 453, 

“ Id. 

Id. 

337 U.S. 582(1949). 

' See. id. at 592 (District Clause grants Congress power overthe District that is “plenary in every 

respect”); id. at 601-02 ("Congress 'possesses full and unlimited jurisdiction to provide for the general 
welfare’ of District citizens ‘by any and every act of legislation which it may deem conducive to that 
end....”') (quoting Nkid v. DisL of Columbia, 1 10 F.2d246, 250 (D.C. Cir. 1940)). 

Tidewater, 337 U.S. at 604-06. 

See CRS Report, at 1-17. 

Id. at 15. 

Tidewater, 337 U.S. at 585. 
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thus suggests that even the Jackson plurality mi gh t not have upheld District Clause legislation 
granting voting representation. 

We note that CRS takes contradictor>' positions as to whether voting representation 
in the House involves a ''fundamental right” to support, its thesis that Congi-ess lacks the power to 
provide District residents voting representation. CRS first asserts that the D.C. Voting Rights 
bill concerns not the rights of individual citizens, but die “distribution of power among political 
sti uctures.”'^ Based on that characterization, CRS concludes that the concurring justices would 
not have thought that the district was a “state” for purposes of representation. CRS then argues 
that the bill does involve a “fundamental right,” a characterization that serves its argument that 
the Tidewater plurality might have thought such legislation to be beyond Congress's authority 
under the District Clause. 

In our view, these characterizations miss the point, as CRS ascribes an unintended 
meaning to the plurality’s passing observation about fundamental rights, Although the plurality- 
noted that the dispute over diversity jurisdiction in Tidewater did not “involve" fundamental 
rights, it explained in the next paragraph that the critical distinction was betiveen congressional 
enactments that do and do not 'Tnvade fundamental freedoms or suhstamially disturb the balance 
between the Union and its component states.”^’ The plurality indicated that congressional 
enactments that invade fundamental freedoms or substantially disturb the federal-state balance of 
power would not be entitled to judicial deference. As we previously noted, the D.C. Voting 
Rights bill ti-iggers neither of those concerns. If the grant of voting representation involves a 
“fundamental right,” then the bill would effect an expansion, not an invasion, of that right. And 
the addition of a single additional seat by the consent of the House and Senate would not 
“substantially disturb” the relationship between the states and the federal government. 

More important, the Tidewater plurality's reasoning provides strong support for 
Congress’s authority to grant the District a House Representative via simple legislation, The 
plurality explained that, because Congress unquestionably had the greater power to provide 
District residents diversity jurisdiction in new Article 1 couits, it surely could accomplish the 
more limited result of granting District citizens diversity-based access to existing Article HI 
couits. Similarly, Congress’s authority to grant the District full rights of statehood (or grant its 
residents voting rights through retrocession) by simple legislation suggests that it may by 
legislation take the more modest step of providing citizens of the District with a voice in the 
House of Representatives. Indeed, Congress has granted voting representation to residents of 
entities less similar to slates. In Evans v. Cornman, the Supreme Court held that residents of 
federal enclaves within states have a constitutional right to congressional representation, raling 
that Maiyland had denied its “cilizen[s’] link to his law's and government” by disenfranchising 
residents on the campus of the National Institutes of Health.*" And through the Overseas Voting 
Act, Congress afforded Americans living abroad die right to vote in federal elections as though 


CRS Report at 1.VI4, 

'I'idewater. 331 U.S. at .58.‘>-86 (emphasis added). 
Id. at 597-99. 

398 U.S. 419, 422(1970). 
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they were present in their last place of residence in the United States.^^ If residents of federal 
enclaves and Americans living abroad possess voting representation, Congress should be able to 
extend the same to District residents. 

2. The rirfma/er Concurrence 

CRS suggests that the justices who concurred in the 7'A/cit wIer judgment would have 
rejected the notion that Congress has authority to extend voting representation to citizens of the 
Distr ict.^’ That suggestion is unfounded. The two concurring justices in Tidewater, w'ao iomd 
the District was a “state” for purposes of diversity jurisdiction, w'ould have similarly concluded 
that the District is a “state” for purposes of voting representation. 

Faced with the fact that the Constitution had failed explicitly to accord District 
residents access to federal courts through diversity jurisdiction. Justice Rutledge remarked: “I 
cannot believe that the Framers intended to impose so puiposeless and indefensible a 
discrimination, althou^ they may have been guilty of understandable oversight in not providing 
explicitly against it,"' Having concluded that the framers did not intend to deprive District 
residents of access to the federal courts. Justice Rutledge reasoned that the term “state” should 
include the District of Columbia where it is used with regard to “the civil rights of citizens. 
Access to the federal courts via diversity jurisdiction, he concluded, fell within that category of 
usage. Contrary to CRS’s view,^^* the same is of course tme with respect to the right conferred 
by the D.C. Voting Rights bill, as the right to vote is among the most fundamental of civil rights. 
Based on Justice Rutledge’s reasoning, the Tidewater concurring justices surely would have 
upheld Congress’s determination to redress the indefensible denial of voting representation to 
District residents. 


3. The Dissents 

The four dissenting justices, although divided between two separate opinions, 
emphasized the same point as central to their analyses: As Justice frankfurter put it, “[t]here 
was a deep distrust of a federal judicial system, as against the State judiciaries, in the 
Constitutional Convention.”’^ Tt was that distrust of tedeml power that engendered fierce 
debates about the scope of the federal judiciary, and resulted in its careful enumeration in Article 
111. In view of the fact, made clear by the debates, that the Constitution’s defenders had to 


SeeAl U.S.C. i? 1973ff-l. 

See CRS Report at 1 6-17. 

398 U.S. at62.5. 

CRS Report at 11. 

See id. at 13-14. 

■' Indeed- because interpreting the term “state” to include the District for purposes of voting 

represeniation would not have required overmling Hepbtrm. Justice Rutledge’s opinion might have 
garnered additional votes if that issue had been presented to the Tidewater Court. 

Tidewater, 337 U.S. at 647 (Frankfiirter, J., dissenting). 
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“justify[] ever)' paiticle of power given to federal courts, the four dissenting justices thought it 
inconceivable that the Framers would have bestowed upon Congress in Article T a supplemental 
power to expand the federal judiciar)' “whenever it was thought necessary to effectuate one of 
[Congress’s] powers.’”'’ 

Thus, the driving force behind these justices* conclusion that the District Clause 
did not permit an expansion of federal jurisdiction thus had little to do with the scope of the 
Disnict Clause and everything to do with the character of the Article TIT power at stake. Those 
concerns are not present in the context of voting representation for citizens of the District. As 
noted above, voting representation is a right belonging to the individual citizens of the District, 
not to the District as seat of the federal government. The federalism concerns triggered by 
congressional expansion of the federal Judiciary simply are not implicated by legislation that 
effects the modest, but importanl, result of meaningful House representation for the citizens of 
the United States who reside in the District of Columbia. There is simply no reason to infer that 
the Tide^'ater dissenters would have rejected Congress’s authority to pass the D.C. Voting 
Rights bill. 


B. Adams v, Clinton 

In 2000, a three-judge panel of the United States District Court for the District of 
Columbia addressed D.C. voting representation in Adams v. Clinton?^ Although the question 
was not directly presented in Adams, the court suggested that Congress could provide voting 
representation for District citizens. In Adams, the court rejected District residents’ claim that the 
Constitution requires that the District be treated as a state for purposes of representation in the 
House and Senate. In a passage strikingly similar to that in Hepburn, however, the Adams 
court invited the plaintiffs to seek congressional representation through “other venues,” 
suggesting (like Hepburn) that Congress could provide the right legislatively.^^ Moreover, the 
Adams court expressly noted that counsel for the House of Representatives asserted in the 
litigation that “only congressional legislation or constitutional amendment can remedy plaintiffs’ 
exclusion from the franchise.”^’^ 

III. The Other Concerns Expressed in the CRS Report Are Unfounded 

The CRS Report identifies two concerns unrelated to Congress's constitutional 
authority to enact the D.C. Voting Rights bill. First, it suggests that granting the District voting 
representation in the House would open the door to claims by residents of the various federal 


Id. at 635 (Vinson, J., dissenting). 
hi. 

90 F. Supp. 2d 35 (D.D.C. 2000), aff’dmem., 531 U.S. 941 (2000). 
Id. at 47. 

"■/d. at 72. 

Id. at 40. 
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territories for their own Representatives.^^ It also states tfiat “holding that the Disti'ict could be 
treated as a state for purposes of representation would arguably also support a finding that the 
District could be treated as a state for the places in the Constitution [that] deal with other aspects 
of the national political structure.”^ These concerns are unfounded. Passage of the D.C. Voting 
Rights Act would not have any effect on federal territories or their residents. Nor would it 
necessarily suppoit an argument that the District is a “state” in the context of constitutional 
provisions governing the national political structure. 

.4. Granting the District a House Representative Would Not .Affect the 
Territories 

As a constitutional and historical matter, territories occupy a position fundamentally 
different from the District in the overall schema of American Federalism and have long enjoyed 
disparate rights and privileges. Congress’s authority- over the teiritories stems from an entirely 
different constitutional provision, which empowers Congress to “dispose of and make all needful 
rules and regulations respecting the territory or other property belonging to the United States.”^^ 
Although this provision unquestionably grants Congress broad authority to manage and legislate 
over federal lands, the Framers’ use of two different clauses suggests that they intended the 
District and the various territories to be constitutionally distinct. The Supreme Court has 
recognized as much, specifically noting that, “(ujnlike either the States or Territories, the District 
is truly .mi generis in our governmental structure.”'*'’ Accordingly, the case law we have 
discussed supporting Congress’s power to provide District residents congressional voting 
representation cannot uncritically be applied to support the same argument for the territories. 

Moreover, unlike territorial residents, but like the residents of the several states. 
District residents bear the full burden of federal taxation and military conscription. Granting the 
District a House Representative readily flows from these obligations; it is both incongruous and. 
constitutionally significant that District residents lack an equal voice in the legislative body that 
can spend their tax dollars and send them off to war. Further, while biith in the District accords 
a person the same right to automatic U.S. citizenship that attaches to birth in the 50 states, those 
born in some territories are allotted only U.S. natiofuiUt}\ requiring only basic fealty to the 


CRS Report at 17. 

Id. 

U.S. Const, art. IV, § 3, cl. 2. 

See Samuel B. Jolursou, The District of Columbia and the Republican Fonu of Government Guarantee, 
37 How. L.J. 333, 349-50 (1994) (“The Territories Clause is miuimally relevant to the District. The 
existence of a separate District Clause strongly suggests that the District is not among the territories 
covered by the Territories Clause. Moreover, courts generally have agreed that the Territories Clause 
does not apply to the District.’^ (citing O'Donoghue v. Uniied Stales, 289 U.S. 516, 543 -51 (1939) 
and Dist. of I 'olumbia v. Mwjyhy, 3 14 U.S. 441, 452 (1941)). Cf. Disi. of Columbia v. ( 'arler, 409 U.S. 
418- 430-3 1 (1973) (comparing Congress’s exercise of power over the District and temtories. noting 
federal control of territories was “virtually impossible” and had little practical effect.). 

Carter, 409 \J.S. at432. 
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United States, and not U.S. citizenship.^ And unlike tfie territories, the District was part of the 
original 13 states and until the Capital was established in 1801, residents of what is now the 
District did enjoy full voting representation in the Congress. 

Finally, unlike residents of the District, territorial residents do not vote in U.S. 
Presidential elections. Although we do not believe a constitutional amendment is necessar>^ to 
secure voting representation for the District in die House, the enactment of the 23rd Amendment 
demonstrates the several states’ clear and unequivocal agreement that they share a histor ical and 
cultural identity with residents of the District, which occupies a unique position in the federal 
system. This is plainly a tradition the states do not share with the territories. Congress’s plenary' 
authority to take broad action for the District’s welfare, including and up to granting it a seat in 
the House of Representatives, is part of this shared tradition. 

Taken together, these differences between the tenitories and the District render 
highly unlikely the suggestion that granting voting rights to District residents would lead, as a 
legal or policy matter, to granting similar privileges to residents of the U.S. territories, 

B. Granting the District a House Representative Would Not Lead to a Grant 
of Other Priv ileges Inhering in Statehood 

The CRS Report offers in passing another “slippery slope’’ argument, suggesting 
that legislative creation of a House Representative for the District would provide support for an 
argument that “Congress could . . . authorize the District to have Senators, Presidential Electors, 
and perhaps even the power to ratify [ajmendments to the Constitution.” The CRS Report does 
not dwell on these concerns, with good reason. Regardless of whether Congress could have 
enacted legislation to provide the District representation in the Electoral College, District 
residents already have that representation by virtue of the 23rd Amendment.'*^ Any impetus to 
providing the Disti ict the power to ratify amendments would face grave constitutional hurdles, as 
that is a power of the states qua states, not a right of their individual citizens,'*^ .\nd the question 
whether Congress might ever choose to afford District residents representation in the Senate is an 
entirely speculative and political one. 

IV. Congress May Direct the Next-Entitled State to Elect Its Additional 
Representative at Large 

The D.C. Voting Rights Act would increase the size of the House by two members: 
One would go to the District and the other to die state identified as next entitled to an additional 


See 8 U.S.C. §§ 1 l02(aH29)and 1408 (those bom in the “outlying territories” of .American Samoa and 
Swain Island are eligible for U.S. nationalit)' but not U.S. citizenship). 

’ That the District obtained a vole in the electoral college by way of a constitutional amendment does not 
demonstrate its inability to provide District residents congressional voting representation by- statute. 
Even if Congress’s authority were the same in both contexts (a point thiit is not at all clear), Congress’s 
determination in 1961 to proceed by constitutional amendment casts no substantial light on the 
Framers ’ understanding as to whether an amendment would be necessary to affect such a change. 


See U.S. Const, an. V. 
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Representative. A proposed modification to the existing bill would direct the next-entitled state 
to elect its additional Representative at large, rather than creating an additional single-member 
district. Congress plainly has the authority to do so."*^ We understand, however, that a question 
has been raised as to whether such a provision w'ould violate the "one person, one vote" principle 
set forth by the Supreme Court in Wesberry v. Sanders.^^ In our view, it would not. 

In Sanders, the Court held that “die command of Article 1, Section 2 [of the Constitution], 
that Representatives be chosen 'by the People of the Several States’ means that as nearly as is 
practicable one man’s vote in a congressional election is to be worth as much as another’s."'’'^ 
Striking dowm a Georgia apportionment statute diat created a congressional district that had two- 
to-three times as many residents as Georgia’s nine other congressional districts, the Court 
explained that 


[a] single Congressman represents from two to three times as many 
Fifth District voters as are represented by each of the Congressmen 
from the other Georgia congressional districts. The apportionment 
statute thus contracts the value of some votes and expands that of 
others. If the Federal Constitution intends that when qualified 
voters elect members of C'ongress each vote be given as much 
weight as any other vote, then this statute cannot stand. 

The Court further counseled that an apportionment plan triggers “one person, one vote” concerns 
when congressional districts within a state contain different numbers of residents, diluting the 
voting power of residents in the district with more residents.^' 

Applying those principles, we do not believe that the proposed temporary “at large” 
district in Ae next-entitled state would violate the "one person, one vote” requirement. Suppose, 
for example, that Utah is the state entitled to the additional seat. Utah currently has three 


Indeed, Congress has already provided for at-large elections in some circumstances, Under 
2 U.S.C. § 2a{c)(2), a state entitled to an additional representative must, pending redistricting, elect its 
additional representative(s) from the state at large. In 2 U.S.C. § 2c, however. Congress directs each 
state to fashion one single-member district for each representative to which it is entitled. Section 2a(c) 
is therefore provisional, and applies only if the courts and state legislature have failed to redistrict 
pursuant to § 2c. See Branch v. Smith, 538 U.S. 254, 271 (2003). But there is no bar to Congress 
providing for at-large election of the next-entitled state’s additional representative, in effect carving out 
an exception to § 2c. 

“ 376 U.S. 1 (1964). 

*’ Id at 7-8. 

Id. at 7. 

'' See also Reynolds v. Sims, 377 U.S. 533, 568 (1964) (“an individual’s right to vote for state legislators 
is unconstitutionally impaired when its w-eight is in a substantial fashion dikited w hen compared w ith 
votes of citizens living in other parts of the State”); Vieth v. Juhelirer, 541 U.S. 267, 343 (2004) ("For 
40 years, w-e liave recognized that lines dividing a State into voting districts must protiuce divisions 
with equal populations: one person, one vote. Otherw'ise, a vote in a less populous district tlian others 
carries more clout.”) (Souter, .1., dissenting) (internal citation omitted). 
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congressional districts. If Utah were to hold an at-large election for a new fourth seat, voters 
could cast a vote in their existing district and in the state-wide election for the fourth seat. 
Although the proposed state-wide “at large'’ district would necessarily contain more residents 
than the other districts, the establishment of that “at large” district would create no constitutional 
dilution concerns: Each person’s vote in the “at large” district would have equal influence, and 
the opportunity to cast that vote w'ould not alter in anyway the value of that person’s vote in her 
own smaller district. 

You have also asked whether the proposed “at large” district could be challenged on “one 
person, one vote” grounds because each Utah resident would vote in two elections, while 
residents of other states with single-member districts would vote only once. We believe such a 
challenge would be without merit for tw-o reasons, first, although the Supreme Court has left 
open the possibility that the “one person, one vote” principle could be applied to the 
apportionment process, the Court has held that Congress is entitled to substantial deference in its 
apportionment decisions, Tn Depanment of Commerce v. Montana, the Court explained that 

[t]he constitutional framework that generated the need for 
compromise in the apportionment process must also delegate to 
Congress a measure of discretion that is broader than that accorded 
to the States in the much easier task of determining district sizes 
within state bordeis. Article 1. 8, cl. 18, expressly authorizes 
Congress to enact legislation that “shall be necessary and proper” 
to carry out its delegated responsibilities. Its apparently good faith 
choice of a method of apportionment of Representatives among the 
several States “according to their respective Numbers” commands 
far more deference than a state districting decision that is capable 
of being reviewed under a relatively rigid mathematical standard.^^ 

Tn a later case, the Court revisited its decision in Montana and noted that “the Constitution itself, 
by guaranteeing a minimum of one representative for each State, made it virtually impossible in 
interstate apportionment to achieve the standard imposed by tVesheiryC^^ Accordingly, the one- 
person-one-vote principle is essentially inapplicable to interstate voting comparisons. 

Second, and in any case, the proposed at-large election w'ould not give residents of 
the state more or less voting power than the residents of states wdth single-member districts. .A 
simple e.xample illustrates why this is so. Suppose that State A and State B have roughly the 
same population and ai'e each entitled to four Representatives. State A holds an at-large election 
for all four of its representatives, while State B driddes its Representatives and voters into four 
districts. State A's state-wide district would have a population four times the size of each district 
in State B, As compared to the single-district voter in State B, the “at-large” voter in State A has 
a one-fourth interest in each of four representatives. The single-diso-ict voter in State B has a 
w’hole interest in one representative. But in both scenarios, each voter has, in the aggregate, one 

See Dep 't of Commerce r Montana. .SOS U.S. 442, 464 (1992). 

Id. 

See Wisconsin v. On' of New York, 517 U.S. 1, 14-15 (1996). 

12 



322 


Mr Walter Smith 
Marchs, 2007 

LATHAM^WATKiNS'-^^ 

whole voting interest. Similarly, as compared to a state with four single-member districts, the 
voters in Utah’s existing three districts would have proportionately less influence in the election 
of the representative from their own district, but would gain a fractional interest in the state’s at- 
large representative. In the aggregate, Utah residents would have no more (and no less) voting 
power than residents of any other state. 

Conclusion 

Although we appreciate the concerns expressed in the CRS Report and agree that the 
questions raised therein are not entirely free from doubt, we do not see any legal, policy, or other 
reason why Congress should not extend the right to voting representation to citizens of the 
District. As the Court noted in Tidewater, die District was little more than a “contemplated 
entity’’ at the time the Constitution was ratified, and “[t]here is no evidence that the founders, 
pressed by more general and immediate anxieties, thought of the special problems of the District 
of Columbia., But the District now has a population of nearly 600.000 people — greater than 
the population of all of the thirteen original states. Congress may and should act to ensure those 
residents the same substantive representation that the Framers assured their fellow citizens. 
Congress also has authority to direct the next-entitled state, which would receive an additional 
seat, to elect that seat at-large until the next census. Far from being prohibited by the 
Constitution, the D.C, Voting Rights bill is legislative action that the Framers would have 
expected and embraced as fulfilling their democratic vision for the Nation. 


Tidewater. 337 U.S. at 587. See also Peter Raven-Hanseti. Congressional Representation for the 
District of Columbia: A Constitutional Analysis, 12 Harv. J. Legis. 167, 172 (1975) (noting that “[t]he 
question of the representation of the District received little express attention during the course of 
drafting [the District clause], or in subsequent ratification debates....”). 
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